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limne motion. ['m aware of it.
If there is a need, all | hear is
the word -- what is the word?

MR. GARSON: "QObjection," very i
qui etly.
(Fol I owi ng proceedi ngs ensued in
open court): 1
(Jurors Enter). .
THE COURT: AlIl right. Mr. Awad,
pl ease conduct your cross-exam nation.
MR. AWAD: Thank you. Good
afternoon, jury.
CROSS EXAM NATI ON
BY MR. AWAD:

Q Sir, would you agree with the general
proposition, the general matter, that conpression
caused by spinal hematoma can injure the nerves?

A Yes.

Q Wuld you agree with generally the
proposition that when there is a hematoma as a
result of a spinal bleed, that that hematoma itself
is capable of causing conpression upon the thecal
sac?

A Can | have the question read back?

THE COURT: Read it back.

Ted Lukew, Offidd Court Reporter
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1 (Whereupon the record was read) .
2 A Yes.
3 Q Wul d you agree with the general
4 proposition that when there is conpression on the
5 t hecal sac caused by a hemat oma, that the nerve
6 roots are at risk for permanent damage if the
7 conpression is not relieved, as a general matter?
8 A As a general matter, yes.
9 Q And, finally, as a general matter, sir,
10 woul d you agree that the idea of conpression on
11 nerve roots caused by a hematoma, a clot of bl ood,
12 di splacing the thecal sac is at times considered to
13 be a neural radiological enmergency?
14 A It's a neurosurgical emergency, yes. Not
15 a neuroradi ol ogi cal .
16 Q The reason you say it's a neurosurgery
17 emergency, is that neuroradiology can only report
18 that to neurosurgery. It's neurosurgery that
19 generally makes the decision of when and how to
20 operate if there is going to be an operation?
21 A Yes. And they do the operation, yes.
22 Q And they do the operation.
23 So, as a general matter then, just
24 an overview of sone of the nedicine that has been

25 tal ked about here for two weeks now.

Ted Lukew, Offidd Court Reporter



© 00 N oo g b~ W N

[
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Dr. Schwartz - by Deft - CrossMr. Awad

Page 1130
The idea that on the night of

Cctober 31, 2002, the chief of neuroradiol ogy or
her col |l eague, a neuroradiologist reported seeing
conmpression, in their opinion seeing a conpression
on spi ne caused, as their
I mpression, by sone spinal bleed, it would have
been consistent for them to have reported those
findings or opinions directly to neurosurgery as
soon as they coul d?

A I'm not sure | wunderstand the question.

Q Are you aware of the report of Dr. Jahre
that was created contenporaneous with the patient's
care and treatnment regarding her read of the CT
scan involved in this case?

A ['m aware of her report from Novenber the
1st.

Q Now t he report from Novenmber 1st, are you
referring to the MRI or the CT?

A Her CT report.

Q Can you recite, and I'll ask you to
recite, as best as you can, what it was that
Dr. Jahre wrote or dictated or signed off in her
report about the CT of
spine inrelation to what, if anything, she did

regarding Dr. Holtzman?

Ted Lukew, Officdid Court Reporter
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will be better if | could review the

reviewed the report, but not nenorized

all the reports that | was given.

Q Do you have any nenory as you are here on

t he wi tness

stand as to what neuroradiology did, if

anyt hing, on the night of October

scan was obtai ned?

31st after the CT

A My recollection there was a handwitten

note that said some of

di scussed with Dr. Holtzman.

Q What about the official

Dr. Jahre, do you recall what it i
reported -- withdrawn.
Do you know who Dr .
A Based on ny review of

a neuroradiologist at the hospital

Plaintiff was being taken care of.

Q Do you know that she is
neur or adi ol ogy at Lenox Hill Hospi

A | do now.

Q Do you know that she was

gquestions under oath on Septenber

Q - -

been drawn?

THE COURT: It was
Septenber 15th after

Ted Lukew, Offidd Court Reporter

the findings, and that was

report by

s that she

Jahre is?

the records, she's

that the

t he chief of

tal ?

in fact asked

Sept enber 15t h.

this jury had
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A Y es.

MR. GARSON: Judge, respectfully,
Septenber 22nd.
Q Septenber 22nd, after this jury had been

dr awn?
A Yes.
Q Have you read her testinony?
A Yes.
Q Where is it?
A ['m not sure | understand the question.

Are you |looking for this? It was sent to nme by
e-mail .

Q Do you presently, or at any tine have you
ever served as chief of neuroradiology at any
hospi tal ?

A No.

Q At the present time do you hold --
wi t hdr awn.

In the year 2002, did you hold any

position at any medical university where you wl
be part of the teaching faculty?

A No.

Q When for the first time did you fornul ate
t he opinions that you offered here this norning to

this jury?

Ted Lukew, Offidd Court Reporter
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A After | reviewed the CT and MRI scans.

Q When you formul ated those opi nions, those
opi ni ons have been fornulated sone tine after
Septenmber 1st and before Septenber 15th of this
year ?

A Approxi mately, yes.

Q Do you have a specific entry in your

0 N o o b~ w N R

office diary or manual noting whether or not you

9 met with Mr. Garson at that tinme?

10 A No.
11 Q Did Mr. Garson conme to neet you?
12 A Yes.
13 Q By the way, doctor, | heard this

14 morning. Mr. Garson and his firmhave served as
15 | awyers, or |l egal, for yourself and your

16 prof essional corporation in years past, correct?
17 A Yes.

18 Q So when Mr. Garson called you --

19 wi t hdr awn.

20 How nmuch tinme passed between the

21 time Mr. Garson called you and the tinme that he saw
22 you?

23 A Short ti me, a day or two. | can't recall
24 exactly. But a short ti me.

25 Q And he canme to see you?

Ted Lukew, Offidd Court Reporter
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A Y es.

Q Now woul d you tell the jury when
Mr. Garson called you, did he tell you that he was
comng to see you about a case involving

?

A I don't think he used the patient's
name. But he said he will show nme about a case
that he was involved in.

Q Did he specifically say, not only was he
involved i n, but he was the attorney defending a
| awsuit brought by the patient

. ?

A | can't recall exactly what he said. But
it's likely that he said that.

Q And did he tell you at that time that a

jury was just about to be selected and he needed a

consul tation fromyou as fast as possible?
A No.
Q Did you know about the jury deadline?
A No .

Q When did you first find out that this
jury was here, | believe on Septenber 14th in this
room bei ng sel ected?

A I'm not sure | understand the question.
Q Well, when Mr. Garson called you, did he

Ted Lukew, Offidd Court Reporter
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tell you I'mcomng up to visit just for old -- |
don't nmean to be disrespectful. He didn't call and
say he' s coming up to visit because you were an old
time cl ient?

A No, no. He canme up to show me sone
films.

Q And when he cane up, he brought the filns
with him correct?

A Yes.

Q And did he tell you at that time that he
was in 2006, in September, okay, involved in what
is call ed the | egal defense of a nedical
mal practice case in some sense?

A At sonme point that came up. He showed nme
cases, he showed ne the films, we went over the
films. At some point he said sonething Ii ke, this
is rega rding a nmedical mal practice case.

Q Specifically he nmust have told you, did
he not, that he was defending the case?

A Yes, at sone point, yes.

Q Okay. And defending the case he also
told you at some point he would |ike to have your
hel p?

A Yes. Sone point he said, he asked me to

testify in the case.

Ted Lukew, Offidd Court Reporter
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Q So at the time that you, yourself, were
formul ating your opinions which you had avail abl e
to you as | understand it, as is Mr. Garson and
your relationship with himtogether with the fil ms,
that he hand brought hi mself, correct?

A I'm not sure what you nean by
relationship with him Il met with him and | had
the film to review

Q In other words, he didn't have the filns
sent up by courier or nessenger hinmself so you can
| ook at them w thout himpresent. As | understand
it, he actually brought the filnms hinmself and was
in the office with his past client when he was
asking you certain things that you would see hinf

A Yes, initially, yes, that's right.

Q And while he was in the office with you
asking you questions, that's when you fornul ated
your opinion about what could or couldn't be seen
on these images that all us lay people |ooked at
now for a couple of weeks, correct?

A To a degree, yes.

Q And on that day, on that day, is it not
true, sir, that on that day you responded in sum
and substance, | could hel p?

A I don't know if | used the to hel p. I

Ted Lukew, Offidd Court Reporter
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said | can testify in the case and report ny
findings.

Q Did you at all have any conversations
with Mr. Garson at sone tinme about comng here to
the court to trial?

A No .

Q Did he or his office at sone tine tell
you that the trial would be very i mm nent, very
near at hand?

A At sone point they called ne to tell ne
when the trial was going on and approxi mately when
| will be testifying.

Q Wel |, on the day that Mr. Garson was
there, did hetell you, by the way, what is your
schedul e look like for Septenber because the
overwhel mng certainty is that we will be trying
this case before the end of the nmonth of Septenber?

A Not on that day. But at sonme point
afterwards, yes.

Q Was it within days?

A We had the initial meeting, he then sent
some additional information that you have the
packet and the films. And at sonme point he said
can you testify in this case, and gave ne the

approxi mate date. \Vhether it was the day before or

Ted Lukew, Offidd Court Reporter
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after, | don't recall.

Q Did you at all ask him, had he had any
consultation with any other neuroradiol ogists?

A No.

0 Did you ask himwhether or not he had
consulted with the chief of neuroradiology at Lenox
Hill Hospital regarding the Lenox Hi Il Hospital
official interpretation of these filns?

A At sonme point | had that person's,

Dr. Jahre's report. | did not ask himif he
consulted with Dr. Jahre.

Q Did you have her reports when you first
| ooked at these filns?

A No.

Q Did you have before you any part of the
Lenox Hill Hospital record when you first |ooked at
these filnms?

A No, that was sent subsequently.

Q So | want to carry on with sonme of your
opinions in a moment.

So to conclude this, it would be
fair for the jury to then conclude that Mr. Garson
came to you, brought the films with him, talked to
you while you were reviewing the film told you

t hat you were defending the case, he was defending

Ted Lukew, Offidd Court Reporter
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the case, and then he left with the filns that day,
is that correct?

A | don't think he told ne in so many words
that he was defending the case.

The begi nning part was correct, he

came, we reviewed the films. He asked ne what |
t hought, what | sawin the films, and what | saw on
the films. And then he left with the films.

Q Did you have any doubt that he was
def endi ng, quote, the case?

A It becanme apparent at some point in the
di scussi on.

Q While you were reading the filnms for the

first time in his presence, correct?

A Probably at the end or subsequently.
Just tal king about the case. It came up at the end
of the.

Q Woul d your office appointnment book show

how much tinme you spent there that day?

A No.

Q Now, would you agree, doctor, that when a
neur or adi ol ogi st knows that another
neur or adi ol ogi st has already read and interpreted
the film and have reported it, that it's customary

for another radiologist to be curious, inquisitive

O — o

C — S — S——

Ted Lukew, Offidd Court Reporter
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about what that first neuroradiol ogist had to say?

A Yes.

Q Oten times before reaching any opinion,
| would suspect that it would be prudent in
accordance with the guidelines of the Anerican
Col | ege of Radiology for a radiologist, such as you
t o, before reaching opi nions, to at |east consider
what it was that the actual exam ning
neur or adi ol ogi st had to say about the case, about
the patient?

A That is incorrect. |In fact, a recent
article that suggests in looking at filnms you
shoul d not | ook at other peoples' reports,
prelimnary reports, because it biases you to agree
with someone el se. You should |ook at cases de
novo, make your inpressions and then consult what
ot her people said. You are not biased, instead of
saying yeah, yeah, | agree in |Iooking at what the
ot her person said.

Q Are you tal king about the guidelines
regarding comng to court to testify as an expert?

A Absol utely not .

Q Okay. There are guidelines where you
conme to court to testify as an expert, correct?

A Gui del i nes for expert witnesses, yes,

Ted Lukew, Offidd Court Reporter

%
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there are.
Q | believe you have sone personal
experience with those guidelines regarding
r adi ol ogy?
A Yes.
Q So to be clear here today then, in the

matter of , a visit at the office, you reached your
I mpressions wi thout the benefit of the hospital
records, or the testinony of anybody, true?

A | gave himny inpression of what | saw on
the films based on the information that | had at
the ti me.

Q Okay. And just to be clear in case the
jury wants a read back of any testinony so we know
exactly what you nmean by that.

You met with your former attorney
sonetime after Septenber 1st, and on the basis of
that neeting with himwith film in hand, you
agreed to serve as an expert here w thout ever
having reviewed anything in the Lenox Hill Hospital
record?

A No, that's not correct.

MR. GARSON: | didn't hear the

W tness's response, judge.

THE COURT: Read it back.

Ted Lukew, Offidd Court Reporter
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MR. GARSON: Can | mobve over here

oser to the wi tness.

THE COURT: " No, that is not

correct".

| ask you to keep your voice up.
Okay.

THE W TNESS: ["'m sorry.

MR. GARSON: Thank you, judge.
Q Did Mr. Garson just --

Mr .

THE COURT: You know what .

Garson, do me a favor. Move over so | can

see your face.

MR. GARSON: You want to see ny

face?

ti
Q

doctor.

THE COURT: Yes.
| like to see everybody at all
mes. Now he's going to speak up.

I'll see if | can approach it this way,

VWhen Mr. Garson left the office that

day, you did agree to serve as an expert witness in

this ca

A
Q

expert

se, yes or no?
No, not at that ti me.
When did you first agree to serve as an

in this case?

Ted Lukew, Offidd Court Reporter
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A Probably very soon thereafter. | think
he called me on the phone, like right after that,

the next day to say, can you cone and would you be
willing to testify in the case.

Q Okay, So that next day -- and did you
say yes?

A Yes.

Q And so that next day, 24 hours | ater,
okay, it would be correct that you had not received
any Lenox Hill Hospital records, any radiol ogy
records, any testinmony of any of the doctors in the
case at the time that you agreed?

A Correct.

Q Now, when you said yes | will testify
that very next day, okay, when you said yes, |'ll
testify the next day, you said, yes, | will, I'm
ready to testify, and | understand that you are
def ending a nedical mal practice |lawsuit, is that
part of the words, or in substance?

A Part, part of the substance what was
di scussed.

Q Now, could we, could | just ask you one
nore ti me, doctor.

Do you know what it is that the

Lenox Hill Hospital neuroradiology said about the

Ted Lukew, Offidd Court Reporter
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CT scan itself?
A | don't know what they said.
Q Any i dea?
A You are saying what they verbally said?

| don't know what verbally said.

Q What the report reported, can you give us
any highlights?

A I can't recall exactly.

Q Well, this morning, doctor, from

approximtely 10:00 to 11 o'clock, vyou tal ked about

t he epidural space, | believe, is that correct?

A Part of the discussion was about the

epi dural space, yes.

Q Do you know if the CT scan, when it was

asked to be done, had any, had any requests

regarding the epidural space?

A | noted in the chart to do a CT scan to

rule out a hematoma and subdural or epidural

hemat oma.

Q Subdural, epidural hemat oma?

A Subdural or epidural hemat oma.

Q Is that the, is that what the radi ol ogy
departnment at Lenox Hill Hospital reports in its
records?

A | don't recall exactly. If you got the

Ted Lukew, Offidd Court Reporter



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. Schwartz - by Deft - CrossMr. Awad

Page 1145

report to review it.

Q Had you had the benefit of reading any of
Dr. Abrahams's testinmny?

A Yes

0 Did you note that he was chief of
neur or adi ol ogy at Yale?

A I noted the position that he had, yes.

(Continued on follow ng page. )
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Ted Lukew, Offidd Court Reporter
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(Daniel O arnick relieved Ted Lukew

as the official court reporter.)

Q Did you see anywhere in the presentation by
Dr. James Abrahans that the patient at all was contending
that there was a dura bleed or eipdural bleed of any sort?

A | can't remember exactly what he referenced to it
this is reference in the medical record about evaluating for
a subdural epidural hemat oma.

MR. AWAD: Let's display that record.
Perm ssion, your Honor, to enhance, starting
at the date of the exam nation down to inpression.

Q When did you read this report for the first time?

A I can't say exactly.

Q Did you read it last night in preparation for your
testi nony here today?

A No.

Q Did you read it -- by the way, Doctor, when, for
the first time did you see this exhibit that was used this
nmorning by -- with you, we don't have it marked but it says
epi dural space, when did you see this for the first time?

A It says epidural spinal anesthesia and | saw that
exhi bit today when it was shown to me.

Q For the first tinme?

| saw an e-mail prelimnary version of that but

that was the first tinme |I've seen that physical exhibit

Daniel Olarnick, Offidd Court Reporter, C.SR.
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Page 1147
t oday.
Q Now, when you saw this e-mail to you, did you go
back to the official record of Lenox Hill Hospital and check

and see whether or not the neuroradiologist at that tine
were specifically |ooking or asked to look for an epidural
hemat oma?

A The report says rule out hematoma. There's ot her
notes in the docunmentation about concern for a subdural and
epi dural hemat oma.

Q I"'m just asking you about neuroradiology right now
it is neuroradiology that'3 doing the interpretation of the

films correct?

A And the neurosurgeon also cane to |look at the
films.
Q By the way, do you know what -- [1'Il withdraw

t hat .
Stay with that --
MR. GARSON: Move to strike counsel's

comment .

THE COURT: Sust ai ned.

Q I nformation specifically note in their reference
do they not the reason why they're being asked to inmage
sonething and read that inage?

A Usually they do and in this case, they did, yes.

Q In this case did Dr. Jahre who signed this and

Danid Olarnick, Offidd Court Reporter, C.SR.
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aut horized this report, did she, at all, indicate that

epidural was at all an issue that she was specifically

| ooki ng at when making this report?

A

The indication that's witten on her report says

rule out hemat oma.

Q

Now, just to be clear, Doctor, this document, di d

you have any input into how this thing was crated?

A

Q

No. That's upside down.

Do you know who it is that came up with the

drawi ng here?

A

Q

No.

Doctor, | want you to assune that the jury has

heard that when we talk about the spinal cord itself, the

cord,

th at around the cord as | understand it there are

three coverings the pi a, the arachnoid, and the dura; is

t hat

ina sinmplistic manner, is that correct.

A

Q

Yes.

The pia we have not tal ked about much here that' s

the one closest around the spinal cord correct it is alnost

adherent to it is it not?

A

Q

It is like your skin.

I think would it be correct to say it is even a 13

menbr ane than our skin?

it

A

it

Yes, but you're trying to describe the location to

i s adherent |ike your skin.

Danid Olarnick, Officd Court Reporter, C.SR.
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Q It is a very thin menbrane and then next to that
is this other covering called the arachnoi d?
A Next to that is fluid and then the next covering
is the arachnoid.
0 After the arachnoid and that's also a nenbrane

that wraps around the cord true?

A W aps around the spinal cord the nerves the
arachnoid and everything else we talked about that's inside
the dura, yes, the dura wraps around t hat .

Q In this case the reason we're talking about

subarachnoid "sub" means bel ow the arachnoid space, correct?

A Yes.

Q So no mystery really to it, in this case,
everybody was concerned, as it starts to unfold, people
became very concerned about a bleeding that's between the
arachnoid covering and the pia covering, correct?

A Well, initially the initial concern as outlined by
the surgeon in the surgeon's note was to rule out an
epi dural or subdural hematonma.

Q Okay.

At 8:30 at night when the shoring cane back to the
hospital and found his patient couldn't stand on her own two
feet; he got worried, didn't he?

MR. GARSON: | object as to form Al so, can

we identify the individuals?

Daniel Olarnick, Offiad Court Reporter, C.SR.
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THE COURT: Sust ai ned.

Q Doct or, you've tal ked about the surgeon. Do you
know who the surgeon is?

A It is a difficult pronunciation?

Q Dr . Dol gopolov I've stunbl ed, but they are
actually beautiful names, if you get the rhythn?

A It is alittle difficult, to pronounce if you
haven't heard it before. He was the surgeon who operated on
the patient. That's what |'m saying.

Q Did you read his them at sonme point?

A Yes.

Q Woul d you say he, in layman's terms, was real

worried about the state of events involving his patient?

MR. GARSON: Objection, outside the scope of
direct.

THE COURT: No, I'Il allowit. It is
Cross-exam nati on.

THE W TNESS: It is very hard to determ ne
what sonmebody's state of mnd was, but clearly by his
actions, and I'm sure a reasonable nmedical person would
be, yes, very concerned about the patient.

Q If you read his testimny, did you read where he
said he felt as of 8:30 this was an enmergency eval uation
that would ultimately go on to require energency treatment;

did you read that testinony?

Danid Olarnick, Offidd Court Reporter, C.SR.
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A Yes.
Q In this material? -
(I'ndicating.)
A Yes.
Q So it would be fair to say that, in a very siml e \
manner, he was worried about his patient? '
A Yes .
Q And the reason why he was worried about his
[
patient , inpart ,isitnot, isthat if thereis blood

i nside the arachnoid space, between the arachnoid and the

pi a, that blood could be causing conpression?

A He was concerned about the patient because the i
patient 's neurologic findings had drastically changed,
that's why he was concerned about the patient.

Q Did there come a time when you read his entire

deposition?

A Yes.

Q Did you read all of his notes in the hospital
record?

A Yes.

Q And are you aware he wrote deconpression surgery

in the hospital record?
A If you could point out the specific note that w i i
be hel pful.

Q Ooh, you know, Doctor --

Danid Olamick, Offidd Court Reporter, C.SR.
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1 MR. GARSON: Objection to the "ooh."
2 THE COURT: Sust ai ned.
3 MR. GARSON: Judge, can we approach for a
4 m nute, a very quick sidebar?
5 THE COURT: Come up.
6 MR. AWAD: Doctor, I'mgoing to ask you --
7 THE COURT: Wit a second, | did say come up.
8 Nobody Iistens.
9 (Di scussion held at the bench, off
10 the record.)
11 (The discussion off the record
12 concluded, and the follow ng occurred in open
13 court:)
14 Q | believe you offered a variety of opinions here
15 this norning that, in sumand substance, told this jury that
16 you didn't think conmpression was an i ssue. Is that a fair
17 sunmmati on?
18 THE COURT: Yes or no?
19 Q I'm going to probe it in detail |ater, sir?
20 MR. GARSON: Objection.
21 THE COURT: No statements, all right, please.
22 MR. AWAD: I'msorry, your Honor.
23 THE COURT: I's that yes or no to that
24 gquestion?
25 MR. AWAD: Yes.
fam-.

Daniel Olarnick, Offidd Court Reporter, C.SR.
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I'll withdraw the question and ask it in
anot her way.
Q Doctor, would it be a fair interpretation of your
testinony here this norning that you are of the opinion, and

you told this panel of jurors that conpression was not an

i ssue for in your opinion; yes or no?

A I can't answer that the way it is phrased.

Q "Il ask you this: Was conpression an issue in

at all?

A We tal ked about compression.

Q Yes or no, was it an issue?

A It certainly is an issue, yes, it is an issue.

Q Is the -- is conpression, in your opinion, a
matter that affected after 7 p.m on

Oct ober 31, 20022

A My opinion is it is not causing significant
compressi on.

Q I've heard you say that a nunber of times this
mor ni ng, significant, so let's exam ne that word significant
for a moment.

It is true, is it not, that . was experiencing
conpression fromthe spinal bleed; yes or no?

A You can't answer that.

Q You can offer an answer that there wasn't

significant compression, but you can't offer an answer that

Daniel Olarnick, Offidd Court Reporter, C.SR.



Joel Schwartz - Defendant - Cross

Page 1154
1 there was sonme conpression.
2 A There was sone displacement and some compression,
3 that's not what you asked before. Yes, there was sone
4 di spl acenent and sone conpression; yes, there was.
5 Q So is your quarrel with neuroradiol ogy, and at
6 Lenox Hill then, based on the degree of conpression that was
7 present ?
8 MR. GARSON: | object as to form judge,
9 quarrel.
10 THE COURT: Sust ai ned.
11 Q Ri ght here, Doctor, do you see here on October 31,
12 2002, when the patient is in the hospital and there are no
13 | awyers around, what does neuroradiology say at that time?
14 A Where would you like me to read fronf
15 Q What does this say (indicating)?
16 A "Significant."
17 Q What does that report say by neuroradiol ogy?
18 A "Mdline with significant cord conpression."
19 Q I's your disagreenent with the neuroradiol ogi st at
20 Lenox Hi Il Hospital based, not on whether there was cord
21 conpressi on but how one or more neuroradiologist's interpret
22 the quality of the cord conpression?
23 A I'm not sure what quality of cord conpression i s.
24 | think the answer to the question is | disagree. I don't
25 have a quarrel with them on the degree of cord conpression

M"A-ika-iconssidia
Daniel Olamick, Offidd Court Reporter, C.SR.
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1 that they describe in their report. .
2 Q Now, you know, of course, right, because you were
3 provi ded the documents, that the patient's conplaint
4 involving Dr. Holtzman is that he did not relieve the --
5 "Il use the words, "significant cord compression,"” in a
6 timely manner, correct?
7 A Yes.
8 MR. GARSON: (Objection to form
9 There never has been such a compl aint, judge.
10 | just objected to the form
11 THE COURT: 1'll allowit. Anyway, it has
12 been answered.
13 THE W TNESS: Yes.
14 Q And you also note, do you not, before you offered
15 t hese opini ons here this morning, that when Dr. Jahre, four
16 years | ater, was given the opportunity to retract, modify or
17 change her position, by the questioning of either |awyer,
18 that she specifically gave sworn testinmony that four years
19 | ater, looking at the films, there is significant cord
20 conpression present.
21 Did you see that testinony?
22 A Yes.
23 Q Are you aware that Dr. Jahre works at Lenox Hill
24 Hospital, a place where Dr. Holtzman, hinself practices
25 neur osurgery? j

JilVUJIUIM

Danid Olarnick, Offidd Court Reporter, C.SR.
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A Yes .

MR. AWAD: Your Honor, going to Dr. Jahre's
sworn testinmny, page 58, line ten.

THE COURT: Gve me a second.

Is it 58 at the botton?

MR.  AWAD: Lines ten through 17, your Honor.

THE COURT: Are you telling me the page
nunber at the bottomor in the mddle of the page?

MR. AWAD: You know, judge --

THE COURT: It is probably 58 in real time.

MR. AWAD: Your Honor, perhaps we should
get --

THE COURT: Never mind, | have it, | think.

MR. AWAD:  Your Honor, if | may approach,
here are the pages | have been referring to. It was
typed up in a different way.

Mr. Garson, if you need the updated version

we have a copy for you, so that we would all be on the

sanme page.

is the t

Sept enber

s duiuiijorouijjo-, i, jijboAn

MR. GARSON: Thank you.

THE COURT: All right, noving onwards.

MR.  AWAD: May we display that now.

| want you, Doctor, | want you to assune this
estinmony that Dr. Jahre gave on the 22nd of

2006, a question by me.

\%

Danid Olarnick, Offidd Court Reporter, C.SR.
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to

an

opinion as to whether or not you need to nodify or

change your opinion at all, as to the report that

states that there was moder ate, severe conpression of

the cauda equina nerve roots with deviation to the

left?
"Answer: There's nothing to be changed."
Are you aware of that testinmony as well?
A Yes.
Q And, are you here today offering opinions to this ".
jury, that the neuroradiologist, who is chief of
neur or adi ol ogy at Lenox Hill, who recorded contenporaneously

in 2002, and, again, was offered an opportunity to re

Vi ew

the films, is it your opinion that she is just wong when

she reads the filns?

A Yes.

Q Have you at any time called or spoken to her

about

your insight into the care and treatnent to this patient's

eval uation, after you met with Mr. Garson and knew t ha
woul d be conming as a defense witness?

A I have never spoken to her.

Q By the way, Doctor, if, in fact, she was right and

t you

you're wrong, hypothetically, the severe conpression of the

cauda equina nerve roots, with deviation to the left,

Daniel Olamick, Offidd Court Reporter, C.SR.
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potentially be the mechani sm causing the clinical
presentation of this patient, correct?

A Yes.
Q So, the issue then presented, as | understand by
your testinony i s: In | ooking at these various filnms --

wi t hdr awn.
Much of Dr. Abrahams testinony was read to you
this norning towards the end; do you remenber that?
A What ever was read, yes.
Q Do you renmenber that Dr. Abrahans basically
offered testinmony -- withdrawn.
In reviewing Dr. Abrahans testinony out of his

opi nions, did you find that he supported or criticized the

opi nions of Lenox Hill Hospital?
A He concurred with the interpretation.
Q Now, this morning, just to conplete this -- we can

take that down.
Just to come back to this for a moment.
I'd like this exhibit --
THE COURT: May | have the easel, please.
Q Doct or, how would you describe the distance in the

human anatomy that is covered from the arachnoid to the pia?

A Smal | . I would say a fewm |llimeters.
Q I want you to assume one witness here said that it
could be as thin as one mllimeter.

Danid Olarnick, Offidd Court Reporter, C.SR.
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I want you to assune that.
You said a few mlIlineters?
A Yes, | said that.
Q Afewmllimeters, correct.
Coul d you pl ease, onthis ruler-, onthis ruler, |
could only get this one col or, your Honor, it was at Duane

Reade, this afternoon.

Could you pl ease, please show the jury what one

mllimeter is on that ruler?

A (I'ndi cating) | hope they can see it, there's an
inch scale and a centineter scal e. The centinmeter scale
divided into mllimeters, so it would be between two of
these lines that represent one mllimeter.

Q So, on the top portion -- well, I'msorry if |

didn't follow

Doctor, aml correct, when you look at this ruler,
at the top of the ruler, it is divided into mllimeters and
into centimeters.

A Yes, every ten mllinmeter is one centimeter.

Q And as we look at the top of this ruler, at the
top of it, | knowthe measurements; the other day | started
to ask a physician to compute how many mllineters there
were in a centimeter, and we didn't get to get that done.

A 2.54 centimeters in an inch.

Q In an inch; but how many mllinmeters?

Daniel Olarnick, Offidd Court Reporter, C.SR.
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25.4 mllinmeters in an inch.
So, 25.4 mllimeters in an i nch, correct?

Yes.

O r» O >

Now, if we were to take 25.4 mllineters on this
ruler we would cone to basically the hal fway point between
nunber two and nunber three on that side, correct?

A Yes.

Q But, if we were to actually talk about the
di stances in the human anatony, it would be sonewhere
between one and three of these lines at the top of the
rul er, correct?

A It depends what you're talking about.

Q The distance between the pia and the arachnoid,
the two coverings, and I'mnot holding you to exact, but I

t hought you said several of then?

A It would be at least several mllinmeters, and we
can neasure it on the film It woul d be several
mllimeters.

Q So several means, let's say about three?
A Three to five, yes.

Q You say three to five.

| just want to know, Doctor, where -- here is the
arachnoi d menbrane, right, is this the arachnoid nenbrane?
A Yes, that's |abeled arachnoid nenbrane.

Q Do you think this whole drawing here is drawn in

Danid Olarnick, Offidd Court Reporter, C.SR.
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what we sonetimes refer to, to scale?

A It is hard for ne to cal cul ate. | have to
cal cul ate how far that big -- how far the dura i s, the
lamina i s. |In average patients, patients are different
size, adults and kids. | can't answer that question
exactly.

Q A neuroradiol ogist reading the real films is

aware, she or he is aware, are they not, that the distance
that we have discussed between the pia and the arachnoid on
this ruler, would be three or four of these little digits at
the top of the ruler, correct?

A Every filmhas a scale on it, as | nmentioned,
showi ng exactly how far something is on this film not
exactly, but close to what it i s, right on the film

Q This nmorning -- this morning, | thought that you
spent a considerable amount of time on this exhibit, talking
about the epidural space, correct?

A | spent very little time on that exhibit. I tried
to concentrate on the fil ms.

Q Woul d you say that this exhibit was created,
according to a physician's recommendati on, as to how the
anat oy of was being affected on the
ni ght of October 317

A It can't be directly related to the plaintiff

because she had findings i n her spine, withthelamnawere

Danid Olarnick, Offidd Court Reporter, C.SR.
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pronounced and with the extra bone formation -- you can see
on the CAT scan, as reported by the neurosurgeon; so this
was not related directly to the patient.

If this is anything, it is called a nornal
patient.
Q As | understand it, where is the needle going
here, this epidural catheter?
A It is extending through the inner spinous space

into the epidural space.

Q Now, is this epidural space, is this, inyour
opi nion, drawn to scale here as well; or is that off? i
A The drawing is for illustrative purposes. | don't 1

know if it is exactly drawn to scal e.

Q Wait a m nute. You offered testinmony this
mor ni ng. | don't recall the specifics of it, but you
of fered answers to Mr. Garson's questions. W spent tine >

| ooking at this.
A We spent very little tine on that exhibit.
Q I'l'l let the record reflect how much ti me.
By the way, Doctor, speaking of exhibits, thisis

one that Mr. Garson and Dr. Holtzman have been showing to

>

the jury, it is not in evidence. !
\

MR. GARSON: Objectionto that, judge. \

THE COURT: | don't think it is in evidence. 1

It is based on sonething that's in evidence. That we

T5B! | H! S! Bl SRI SSSE5! 5Sai i awj i MHwgj yBagi i uwMai Bi Aai M~

Daniel Olarnick, Offidd Court Reporter, C.SR.
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can agree on. -
MR. AWAD: All right.
Q First of all, Doctor, | just want to make sure | ;
have this right. This is not an enlargement, merely an
enl argenment of one of these films, okay; it is nore than :
that, is it not? _
A (There was no verbal response.) J_l
Q Is that a positive? )
A You're referring to the way it is shown, so it is

a filmthat either the light hits the filmand reflects off

conpared to a negative X-ray, where you view the |ight \
through it. {
Q Yes, exactly. J

A So, yes.

Q Viewing the light is some consideration in
neur or adi ol ogy, is it not?

A You have to have enough light to view the film

Q But the filmyou're reviewing is not, quote, a
positive; like here it is actually a negative; that's put up

on some sort of shadowbox, as we |lawyers refer to them,
correct?

A You have to be careful with your term nology, wth
positive and negative. As you know, on a film if you |ook
on the black and white pictures, the black and white will

| ook one way. If you take the filmnegative that the

Daniel Olarnick, Offidd Court Reporter, C.SR.
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pi cture was generated from that, as you probably are aware,
has the opposite i mage, black and white. You shine through
it to create the photograph. So that negative | ooks
opposite, in terns of black and white. W' re talking black
and white only. And then the picture, this is not a
negative, this is different in the way it is viewed, that
the light is not comng frombehind, but this i s,
essentially, grey on there, grey on the picture, things are
white on this, and are white on the picture.

Q Oh, the shading is different on Exhibit A; the
shadi ng between bl ack, white and grey is different; is that
not what would actually be seen on the filnP

A No, | didn't say that. | said it is very sim|lar,
trying to reproduce what is on the film You used the term
positive/negative in those situations, that is opposite.
This is not -- this is trying to reproduce, exactly, what's
on the film

Q You said trying?

A That's why, nmost of the times, | referred to the
films. | didn't use the exhibit very much. I didn't use
this. | concentrated on the film That's the issue in the
case.

(Ted Lukew relieved Daniel d arnick

as the official court reporter.)

Danid Olamick, Offidd Court Reporter, C.SR.
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Q Wul d you agree, doctor, that this
Exhibit may be less reliable to |ook upon as a
neur or adi ol ogi st than the films that we have here

that the treating neuroradiol ogist was |ooking at

on the evening of October 317

A | prefer to look at the films that was
t aken, not any -- nothing el se.

Q By way, did you suggest to Mr. Garson at
all that maybe this would be an effective
illustration to show the jury?

A In fact | said the opposite. | said
let's just stick to the film because the filnms are
the films that was taken that's at i ssue, nothing
el se.

Q Most respectfully, sir, have you read
anything that Dr. Holtzman has said here?

A Yes.

Q Okay. Did you read his testinony from
yesterday, did you get a chance to scan it at all?
A | read fromFriday, not yesterday.

Q Do you know whet her or not Dr. Holtzman
was holding this in front of the jury for 15 or 20
m nutes at one tine yesterday?

A Couldn't tell fromthe transcript where

that was.

Ted Lukew, Officid Court Reporter
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Q Now, this norning when you becane --

MR. AWAD: Your Honor, if I could
just have a moment.

Q Doctor, this nmorning | believe that the
first films you displayed to the jury about the MRI
of November 1st, | think you showed series inage
12, image 16 and image 17. Those are the first
i mages that were displayed to the jury, do you
recall that?

A | recall showing the jury the inmages from
the MRI . | don't recall the number, the specific
i mge nunber of each one.

Q \Who decided, was it you, Mr. Garson, or
sonebody el se, who decided the order of the images
that you were going to display to the jury?

A | suggested -- me.

Q You. Now, | want you to assune that the
first imges you displayed were images 12, 16 and
17.

Do you recall that at all?

A On the patient's MRI?

Q Yes.

A | know we showed at |east two or three
sheets. So there are a |ot nore i mages that were

up there than just two or three that you menti oned,

Ted Lukew, Offidd Court Reporter
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two or three sheets.

Q Did you read Dr. Jahre's deposition about
her interpretation of the MRI, once again, four
years later?

A Yes,

Q And when you said that you disagreed with
her, did you see her specific testinony as to what
she said were the specific imges that showed the
severe compression, do you recall her testinobny on
that point?

A | recall the sum and substance of her
testinony. | don't recall which inmge she said
this or which i mge she said that.

Q It was a coincidence then that you chose
the first i mges, imges 12, 16 and 17, and which
she had specifically said it was series C -- series
6, nunber 6, 7, 8, 9, 10 and 11, would that be a

coi nci dence?

A Those numbers aren't the same you | ust
said before as the ones that | used.
Q That's what I'm aski ng. Is it a

coi nci dence that you chose to display to the jury
12, 16 and 17 which Dr. Jahre never indicated was
t he proof of the severe conpression?

A | showed initially the MRI that we all

Ted Lukew, Offidd Court Reporter






