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x. - Direct 

Do you wish to call any witnesses, 

sir? 

MR. NICHOLAS: Yes, your Honor. I 

guess we will reserve motions for 

another t ime. 

THE COURT: Call your witness, 

please. 

THE CLERK: In a nice clear voice 

give us your full name, spelling your 

last name, and your business address. 

THE WITNESS: 

THE CLERK: Business address? 

THE WITNESS: 

THE COURT: Thank you for coming 

today. Just relax. 

Your witness, sir. 

Good morning 

Good morning. 

Keep your voice up so that even the 

uror in the back can hear you. I would 
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- Direct 

appreciate that. I am going to be asking you 

some questions about this case. If I ask you a 

question that is unclear or you don't 

understand it, would you tell me and I would be 

happy to rephrase it? 

A Of course. 

Q Doctor, what is your profession? 

7\ 7\ ~r~\ Vi t r r-i i ,•—i -i -3 T-"I 

Q Can you tell the jurors a little bit 

about your educational background? 

A I graduated from Brooklyn Technical 

High School in 19 7 1; went directly to St. 

John's University in New York and got a degree, 

a bachelor's of science, degree in biology. I 

graduated in 1974 and went to Loyola 

University, in Chicago, Medical School. I 

graduated in 1977 with a medical degree. From 

there I went directly into an internal medicine 

residency with a straight primary care 

residency training program. That is now 

Winthrop Hospital in Mineola. 

I did that from 1977 to 1980. And then 

I became board certified in internal medicine 

in 1980. And then in 1987 I became a Fellow of 
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the America College Of Physicians. I have been 

in the private practice of internal medicine, 

primary care adult medicine, from 1980 to the 

pres ent day. 

Q Doctor, can you tell the jurors what 

internal medicine is? 

A Internal medicine is the primary care 

H - T f +- V, 
. j_ v_ J • • • 

-i -5 t- /̂l o -. 1 ri T.T -5 -f- Vi -^"11 „ „ -̂  „,,-,„ „.;_,,. 1 

adult medical illnesses. 

Q Are you board certified in that field? 

A Yes . 

Q Could you tell the jury what is board 

certification? 

A Board certification is the passing of a 

rigorous examination in the field of internal 

medic ine. 

Q Do you have publications, sir? 

A Yes. More than 20 years ago I had some 

cases studies and letters published in the 

Journal of the American Medical Society and 

Annals of Internal Medicine. 

Q Where is your private practice? 

A In Garden City. 

Q How long have you been in private 
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Defendant - Direct 

pract ice ? 

A Continuously since 1983. This is my 

27th year. 

Q Can you tell us about that private 

practice today? What type of private practice 

is it? 

A Basically primary care, general 

n r o- 1 m<r> ̂  1 T-l O 

Q What is family practice medicine? 

A Very similar to primary care, just a 

different path, slightly different pathway. 

They take a family practice training program 

instead of internal medicine training program. 

Q They are similar fields? 

A Both primary care and family care 

physicians are basic first-line doctors that 

you would be seeing. 

Q Explain what that means. 

A The doctor you would see for most of 

your problems, initial, simple problems. That 

could be colds and flu's to more serious 

problems like hypertension, diabetes, things 

like that. 

Q Were you familiar with the standard of 
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care in 2002 with respect to both internal 

medicine and family practice medicine? 

A Absolutely. Primary care of adult 

patients mostly. 

Q Did there come a time when I asked you 

to review some records in this case? 

A Yes 

/~\ T~l ^ - - ^ . , ^~ ,-, „ — ~t 1 _ - "U „ „ 4- "U _ -l_ _ *-. —, 

V kj^j ) < u u i c o a i i w i i c n u n c l e w a s . ' 

A Within the past year. 

Q I sent you over some medical records, 

some hospital records, things of that nature? 

A Ye s, you did. 

Q Some deposition transcripts? 

A Yes . 

Q Did you review those records? 

A Yes, I did. 

Q Did there come a time when I sent 

you the records did I ask you to review them 

and report back to me? 

A That's correct. 

Q Did you then contact me after you 

reviewed the records? 

A I did. 

Q Did we then have a discussion regarding 
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this case ? 

A We did. 

Q Did you come to conclusions before we 

met on this case? 

A After reading the records yes, I came 

to conclusions about the case. 

Q Then did you report those conclusions 
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A Yes, I did. 

Q Did you also review some of the trial 

transcript testimony in this case? 

A Yes, I did. 

Q Doctor, are you, have you been, or are 

you billing me for your time away from your 

patients and in review of these materials? 

A Yes, I am. 

Q Are you also billing me for your time 

here in court today? 

A Yes, I am. 

Q Doctor, have I ever sent you a case 

before to review? 

A No . 

Q Doctor, do you have some familiarity 

with the condition known as epilepsy? 
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Q Do you have epileptic patients in your 

prac t ice ? 

A Yes, I do. 

Q Doctor, I want you to assume there has 

been some testimony by _ in this case, 

a family practitioner, that many family 

practitioners, in J_ac t mos t oi tneui uo not 

treat the condition known as epilepsy. That, 

in fact, there has been some testimony from 

that he doesn't treat that condition and 

referred the patient in this case, 

to a neurologist. 

Do you have an opinion, to a reasonable 

degree of medical certainty, whether or not 

that is a prudent course, or that is an unusual 

course for the standard of care in that field? 

A Yes, I do. 

Q What is your opinion, sir? 

A My opinion is that is a prudent course 

with most primary care doctors would be to 

refer out to a neurologist for care for a 

seizure disorder. 

Q Why is that? 
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A The seizure disorder, there is an 

underlying neurological disease and the 

neurologist, it's in his purview to treat and 

monitor the seizure disorder. 

Q Do you have an opinion whether or not 

that was a prudent course on s part? 

A Yes, I do. 

^ j n n a L I S u i l c O p i n i O u r 

A It's a prudent course to refer to a 

spec iali s t. 

Q Doctor, I am going to ask you to assume 

a set of facts. First, I want you to assume 

that there has been testimony in this case that 

saw : • . - that 'r. 

saw I on two occasions in April of 

2001. The first occasion was on April 12th and 

the second occasion was on April 16, 2001. 

I want you to further assume that Mr. 

had seen ' ho was 

covering for , in his office on April 

4, 2001. And that staples were removed from 

the top of head during that 

visit. And that wrote in his 

records that the patient is on tegretol 100 
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milligrams three times a day. 

Doctor, if you have a need to see 

records we have them here for you. 

But I will put in up for you to see as well. 

I want you to further assume that on 

4-12-2001 saw for the 

first time, and that elicited f rom 

L i i c y a u i c i i u a i i u w i . w i _ c : L i i a L L I I C p a u i c u L wa.^3 

there to get a tegretol prescription. He wrote 

here grad mal seizure following -- he wrote 

grand mal seizure since birth. 

I also want to you assume that -- I 

want you to see that in his testimony, I want 

you to see in the records that he wrote that he 

was on tegretol for many years. 

Now, doctor, I want you to also assume 

that " indicated, and that it is in 

fact the case in this case, that the patient 

was seen four days earlier at Mercy Medical 

Center for a seizure, and wrote 

grand mal seizure followed. 

I want you to also assume that 

had blood values faxed over to his 

office regarding the patient's tegretol level, 
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and that they were in the therapeutic range 

from that hospitalization. 

I want you also to assume that there 

was some blood values, in terms of white blood 

count and things of that nature. I want you to 

assume that wrote the plaintiff a 

prescription for tegretol, 100 milligrams three 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I want you to also assume that 

I testified that before he wrote that 

prescription he checked note and 

saw'' h a d w r o t e tegretol 100 

milligrams three times a day. He asked the 

patient what he was taking. He also checked 

the blood values from Mercy Hospital, 

specifically levels they were within normal 

1imi ts. 

I want you to also assume that he told 

the patient, I am going to give you this 

prescription, but that I don't treat this 

condition and I want you to see, to be 

monitored and treated by a neurologist. And I 

am also going to refer you to a hemotologist. 

Doctor, do you have an opinion, to a 
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2 reasonable degree of medical certainty, as to 

3 whether Dr. actions on April 12, 2001 

4 were appropriate and within the standard of 

5 care of family practice medicine? 

6 A Yes, I do . 

7 Q Can you tell us what that opinion is? 

8 A That they were within good and accepted 

^ ITi 3 v_̂. J_ C cl _i_ p!TcLCi_.j_C(3. LJ 10 . "• S a W 3. p 5. i_. J_ G ri L, 

10 that had given a history that he had been in 

11 the hospital for a seizure. He is a writing 

12 the prescription for him to continue him, to 

13 basically tied him over until he gets to the 

14 neurologist. 

15 He goes the further step of checking 

16 the blood levels to see that the tegretol level 

17 was within the therapeutic range. And then 

18 makes an important note of low white count and 

19 low red count on the patient, which is one of 

20 the working diagnoses in patients being on 

21 medication for seizures. That affects the bone 

22 marrow. It lowers the red count and white 

23 count. 

24 I see the combination of a man sitting 

25 before him, giving him a history of being on 

cdc 



306 

1 

2 

3 

4 

5 

6 

7 

De fendant Direct 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

tegretol, 100 milligrams three times a day, 

according his record, and according to the --

asking the patient and confirming what he 

believes the record indicates from the 

hospital. So he sees, there is a concern that 

perhaps the tegretol is lowering the bone 

marrow. He wants him to go see a hematologist 

~ „ 4- f: ^ -\ 1 „ , L^, .^ e c a u s e ixi.s 

primary care, he wants to refer him to a 

neurologist. He says go to see the 

neurologist. He gives him a prescription for 

basically 90 pills to tide him over until he 

gets to see the neurologist. It's something 

that is done all time in medicine. It is well 

within the standard of care to treat the 

problem at hand, write an appropriate 

prescription, and refer the patient to the 

appropriate consulting doctors. 

Q Doctor, what was the significance of 

the fact that this patient was on a long 

standing medication with a life long disease? 

Is there any significance to that? 

A Yes, there is. 

Q What is that? 
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1 D e f e n d a n t - * - D i r e c t 

2 A When a patient comes to you, an adult 

3 male sits before you and he's young, coherent, 

4 he's oriented. He's telling you he's been 

5 taking a medication since childhood. First of 

6 all, you have no reason to doubt that he 

7 doesn't need the medication, since he's been 

8 having a disease since childhood. 

o r - i „ „ ^ „ ^ ] „ i r ^ - i - i _ _ ^ _ _ . _ * _ i _ J — i _ „ i _ 

_ / u c u w i i u ^ j ± _ C L _ L _ I _ , _ y w u . WCT.11L. 11J . IU l_W y c o 

10 evaluated by a neurologist. He would refer him 

11 to a neurologist. You would, without a doubt 

12 in my opinion, take the dosage on strictly the 

13 word of the record. The fact that he didn't 

14 just go on the medication recently because of 

15 being at Mercy Hospital, he's been on this for 

16 his entire life, you are going to wrote the 

17 dosage down and give him a prescription for the 

18 exact same amount you believe the dosage he is 

19 on. Perfectly within the good and accepted 

20 medical care to do that. 

21 Q Doctor, was he on the medication for 

22 his entire life? Did he report for many years? 

23 A He reported for many years, that he had 

24 a seizure disorder for many years. He is on 

25 this medication for a long time. 
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2 Q The seizure disorder was for his whole 

3 life. The medication was a long standing 

4 medi cat ion? 

5 A Correc t. 

6 Q What is the significance of the fact 

7 that it was long-standing medication? 

8 A Yes. Somebody who comes in, who is on 

y j_ong™Suan^ij_ng uicuiCatiOu, c e .L x s you u ii. e y are on 

10 a certain medication on a certain dosage, if 

11 they need a prescription for it you are going 

12 to write the prescription as they tell you, 

13 what the medication and dosage they are on. 

14 Q Was there any significance to the fact 

15 that it was also written by another doctor in 

16 this case? 

17 A Yes. As I said earlier, he confirmed 

18 in the record when he saw Stambler, had wrote 

19 that is 100 milligrams three times a day. And 

20 he did the additional step to check on the 

21 blood level, got back a therapeutic range in 

22 the blood level. He felt very comfortable in 

23 writing that prescription for tegretol. 

24 Q Was it appropriate and proper for him 

25 to get that faxed laboratory data from the 
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2 Mercy Medical Center four days earlier? 

3 A Yes, it was. It was an excellent thing 

4 to do under the circumstances, of getting that 

5 blood leve1. 

6 Q What is the significance of him going 

7 that extra step in doing that? 

8 A It shows he is concerned about the 

o .c — „ A- -u— „ _ - - ~ ~ " u ~ - ~ - u _ ~ : „ — J _ - U _ J _ x_ I_ _ — _ . „ I „ _ _ T _ 

^J i_ c*. v^ i_ , j j cuauDc nc; _LO n c a i i n y LiiaL Lnc iua.ii u a a a 

10 seizure four days earlier he wants, in his 

11 mind, to verify the drug and the dosage. Then 

12 when he gets back the blood work he sees the 

13 concern about the fact that the white count and 

14 red counts are low. He's now get additional 

15 concern, from a medical standpoint, of 

16 -- he says, you've got to go see a 

17 hematologist to test your blood. Your counts 

18 are low. It may be due to the medications that 

19 you are on. 

20 Q Tell us, was it prudent and appropriate 

21 for him to refer this gentleman to a 

22 neurologist and a hematologist? 

23 A Yes. As I said, that almost all 

24 primary care doctors do not treat seizure 

25 disorders directly. They refer them to a 

ede 
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consulting neurologist. 

Q When you have a patient before you that 

is an adult patient, and you give that patient 

instructions, does the doctor expect that 

patient to follow his instructions? 

A Absolutely. 

Q Doctor, I want you to assume that Dr. 

^ U l i t v a i t i L o w r v m e a L a u u L _ i i c U L U C I u . a . y a . Alia 

testified there is little to no art in 

medicine; when it comes to treatment of 

epilepsy that it's strictly science. 

I want you to assume that he said that? 

Would you agree or disagree with that? 

A I would strongly disagree with that. 

Q Tell the jurors why. 

A We're taught from medical school on 

there is most certainly an art of medicine. 

The reason why there is an art of medicine is 

because yes, there are many diseases that 

people have. In this case has a 

seizure disorder. . has a seizure 

disorder. You have to be aware that there are 

intangible things that you can't quantify and 

understand. What is going to be a seizure 
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disorder in Mr. , per se, if he's being 

given a seizure medication like tegretol you 

don't know how it is going to react in this 

particular patient in this case. 

Plus the art of medicine comes in 

recognizing every patient is an individual. No 

one wants to be treated like just a disease. 

•NT--. , _ . „ , „ , , . . , _ . „ 4 _ „ •(-•-. V > ^ , . . , _ , „ . ( _ , _ +-,—, ! _ , - . „ _ ^ ^ q + - . -U-J , - , -, ' ,- , 
JLV y^J <y J.A O W a i l L O ^ ^J -k_/ V_~ , VV U l l L- U l _ ^ - k ^ 1 ^ - . J C-«- - i - VA. U i l J . ^ _l_ t_J 

your disease. Here is your treatment. There 

is an art in medicine. That patient never had 

that disease before. He first gets it. He 

never is given a certain medication until he 

first starts in. He wants to understand the 

nuances . 

The second thing is, you are dealing in 

part with the patient. That is an art. That 

is not a science. In your rapport, you sit in 

there and say, you are on the drug. You have 

this disease. If there is no interaction, 

there is no rapport with the patient, you're 

not practicing the art of medicine, you are 

practicing some kind of rote prescription or 

guidelines without recognizing the human 

element involved. 
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Q Is there any indication, from either 

Dr. ~ testimony or from the note that he 

wrote, his notes, that he properly and 

appropriately practices the art of medicine 

when it comes to this gentleman? 

A Yes, I believe there is. 

Q Can you tell us? 

r-i n c j L i_ J_ J_ o L, w j _ CL_L_L j- m ± y nu "" j_ii L U C 

note is the fact that he makes note of the 

history and the fact that he gets the 

prescription, the dosage and the drug; that he 

writes the notation that he is concerned with 

the interaction of that medication in Mr. 

Robinson, that it might be affecting his blood 

levels. Even though he's been on this medicine 

for some time, he has a seizure disorder since 

childhood. He's concerned that although that 

has happened, he's has a concern that maybe now 

in his body something is happening and it's 

lowering his blood count. That is why he 

referred him to the neurologist. 

Even though he has a seizure disorder 

since childhood, he's saying go to the 

neurologist. You need to get followed up. 
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2 Because he wants to make sure that basically 

3 all avenues of diagnosis and evaluation and 

4 treatment are done in this man. So he did 

5 practice the art of medicine, in my opinion, 

6 based upon that note and the answers that he 

7 took in that day. 

8 Q With respect to the lowered white blood 

r~> „„,,^,j- j- "U ̂  i- "Û -, ^^^,^-;,^^^3 .p _,.,,.„ ̂  ^ _,. ̂  ̂  +- ̂  V,-!™ ^ ̂ . ,_̂  m 

-J U V J U 1 1 U U l l U L 1 1 C J _ C : ^ _ - O - L V C - V - t J_ CA . i ^ ^ ^ v _ / v v _ j „ ^ v_> J.J. _i_ m i_ i w ILL 

10 Mercy Hospital, was that a significant finding? 

11 A Yes, i t was. 

12 Q Tell us why. 

13 A Well, we know for a fact that medicine, 

14 that virtually all the seizure medications, 

15 including tegretol, interfere with the bone 

16 marrow, for some reason, in some patients. Now 

17 it varies whether it will interfere with some 

18 patients the first time they go on the 

19 medication, within a month or two their bone 

20 marrow is depressed, they get anemic, their 

21 white counts change. In other patients it may 

22 take months or years for it to develop. You 

23 don't know how it's going to react in a 

24 specific patient. 

25 The fact that he notes it now, and he 

ede 
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2 is on this medication, he wants to do further 

3 evaluation by sending him, referring him to the 

4 hematologist. 

5 Q I want you to assume z took 

6 the stand the other day and said that tegretol 

7 levels, or that tegretol would only affect the 

8 white blood count and blood values within the 

o £ J - - L. ~ ~ -- — ~ — i- l~ ~ ~ r: i- _ i_ .: ._ _, i_ i_ _ „. - „-i J !_ J _ .„ 

_ / J L j - o i _ o J . A u i u n t i i o w i - u a A i u y c u e m c u i t a i L U U . 

10 Would you agree or disagree with that? 

11 A I would strongly disagree with that. 

12 Q Tell us why. 

13 A Well, first of all, we know that a 

14 medication can affect a patient not just in the 

15 first six months. Patients may develop 

16 antibodies to a medication, or it can trigger 

17 some kind of a reaction in the patient's bone 

18 marrow, or affecting the making of the red 

19 cells, or the making of the white cells. To 

20 put it on a six-month time frame, that if 

21 doesn't occur within six months it's not going 

22 to happen, no. 

23 The second reason I give, I have seen 

24 in patients on Dilantin and tegretol that they 

25 will get lowered blood counts months and years, 

ede 
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2 well after that six months, two, three, four 

3 years later. The third thing I would say, you 

4 never want to, in medicine, put yourself in a 

5 range, a category. To say if it doesn't happen 

6 in six months it can't be possibly the 

7 medication, that is putting yourself in a 

8 corner. That is forgetting the art of 

o ™„,a-; „-:„_. 

_ / U l U U X U X l l C . 

10 Q You said you have experiences in your 

11 practice where patients will have been on 

12 tegretol for many years, it is your opinion 

13 that that can affect their white blood counts? 

14 A Yes. 

15 Q What is the danger in tegretol 

16 affecting the white blood count? 

17 A Obviously when the white blood count is 

18 lowered your chances of getting infections are 

19 higher. So that is the main concern, that the 

20 white cells fight infection. And the second 

21 concern I would have, in affecting the bone 

22 marrow to lower the white count, in that case 

23 it possibly affects the making of red cells. 

24 You would be concerned about, there might be 

25 something triggering in the bone marrow that 
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could affect their entire well being and put 

their life in jeopardy if their bone marrow is 

starting to shut down over time. 

Q I want you to assume that 

testified the other day that " _ - c should 

have increased the tegretol of this patient 

knowing that he had a grand mal seizure four 

u a y ̂  c a i i x c x . î w y u u ay . 

that? 

A I strongly disagree. 

Q Tell us why. 

A Number one, is the fact that now he 

would be taking over the management of a 

patient that he feels should be managed by a 

neurologist. I agree with that management. He 

is suddenly now managing the patient for 

seizure disorder, which wouldn't be the 

appropriate thing to do. 

The second reason is, if you're 

concerned that the tegretol is affecting the 

bone marrow, then why would you want to raise 

it? You could make the affect of the bone 

marrow much worse. It would be something that 

you say, go to the hematologist and 
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neurologist. I would strongly disagree with 

him wanting to raise the tegretol because he 

had a seizure four days earlier. 

Q I want you to also assume 

testified the other day, and he said 

should have added another medication at this 

April 12th visit. Do you agree or disagree 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Strongly disagree with that also. 

Q Tell us why. 

A Number one, as I said earlier, he would 

be managing the patient. Number two is, now 

you are adding a drug, drug interaction. You 

are already concerned about the possibility of 

the tegretol that could be affecting your bone 

marrow. Now you are going to add another drug. 

For the same reason that I said previously, you 

don't want to do anything that is going to 

start adding to the management of the patient. 

I don't want to add a second drug. It could 

further depress his own marrow or interact with 

the other drug. 

Q I want you to assume that 

testified that it would be his custom and 
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1 Defendant - . - Direct 

2 practice to ask a new patient, such as 

3 , about his previous doctor so that he 

4 could obtain records. 

5 I want you to further assume that if a 

6 patient came to him for prescription medication 

7 it would be his custom and practice to ask that 

8 patient if he brought with him a bottle or vial 

10 I want you to further assume that he 

11 testified if there was no notation in his 

12 record, that he would conclude that that 

13 information was not forthcoming. 

14 Notwithstanding that, I want you to assume 

15 •"••• took the stand the other day and 

16 indicated that it was substandard practice, 

17 that it fell below the standard of care for 

18 " ' .lot to call the previous doctor, request 

19 to see a bottle or vial of medication before 

20 prescribing the tegretol, 100 milligrams three 

21 times a day. 

22 Would you agree or disagree? 

23 A Strongly disagree with that assessment. 

24 Q Tell us why. 

25 A Doctors who are dealing with coherent, 
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alert patient coming in, who have a history and 

know that he has a seizure disorder, you are 

definitely going to take what he says about the 

medicine he is on, and the dosage he is on at 

his word. You would be trying to develop a 

rapport with a patient, and not have to check 

and call to see if you are doing the right 

•H r> 1 1 -i 

It's perfectly reasonable. It's never 

done, to be calling the other doctor, checking 

on what medicine he was on. Calling a 

pharmacist or calling asking him to show you a 

bottle of the medicine. Oftentimes they won't 

have it. If he's taking his medication, he is 

not going to be walking around with the 

medication in his pocket. It's not a good 

thing to put the medication in this pocket. It 

heats up the medicine. You wouldn't expect to 

get a bottle of medication from him. 

None of those things are reasonable 

that he said, Dr. saying that he 

should do that. He should be doubting the 

patient's dosage; doubting the drug he is 

taking; asking do see a bottle; trying to 
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confirm or suggest or verify what he says, is 

he telling him the truth, or getting accurate 

information. You are -- unless there is 

something that shows in your clinical 

evaluation that he doesn't have -- his mental 

status is incoherent, or there is something 

that you suspect that he is not telling you the 

4- -v- -, i +- V-, V-, , . -t- 3 K 1 ,= +- , i -V- Q ^3 • 

converse with you in a normal manner. 

Q What do you mean by that? 

A Well, you are sitting there evaluating 

the patient. You are trying to develop a 

rapport. You want to see if he is talking to 

you and making sense. As he is talking, if he 

starts to go off and brings up things that 

don't make any sense, you are going to 

understand maybe I should check to see if this 

man is telling me the true information. 

There is nothing in that office visit, 

and nothing in the interaction between 

that suggested that he 

wasn't dealing with anybody who was perfectly 

coherent and giving him the proper information. 

Q Doctor, how many years have you been in 
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1 Defendant - - - • _ Direct 

2 prac t ice ? 

3 A 27 years. 

4 Q What is the standard of care on that 

5 is sue ? 

6 A The standard of care is to interview 

7 the patient, take a history, do an examination. 

8 And you take patient's history at face value 

10 examination or in your interaction that makes 

11 you suspect that he is not coherent in giving 

12 you the proper information. 

13 Q Doctor, I want you to assume 

14 testified the other day that there was 

15 no contraindication to a patient who has 

16 epilepsy to having a glass of beer once in a 

17 while, a glass of wine once in a while. In 

18 fact, he even tells his patients, you can have 

19 a glass of wine. Would you agree or disagree 

20 with that? 

21 A I would strongly disagree with that. 

22 Q Tell us why. 

23 A There are two reasons. Number one, 

24 alcohol is a depressant. It's a depressant to 

25 your central nervous system and brain function. 
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What happens when you take alcohol, you cause a 

depression of your brain function. Then as you 

get out of that depression the function, as the 

alcohol wears off your body, in many patients 

but particularly in those who have seizure 

disorders, you can get an over stimulating of 

the brain, causing a seizure. You don't want 

. Oi. ^ O >̂ - C-t v ^ t O W O - V J.1 W J_ 

the brain function, where you get a rebound 

which could precipitate a seizure in a 

susceptible individual likes a seizure-type 

patient. 

The second thing is a little more 

technical. When you take alcohol your body has 

to metabolize that alcohol in the liver. The 

way it does it, it produces enzymes which 

breaks the alcohol down. It's a normal thing. 

The body recognizes that the alcohol has to be 

broken down, metabolized, and excreted out. 

When you are taking alcohol you stimulate those 

enzymes. Then the liver has got a higher level 

of medication breakdown, the enzymes which 

break down all the chemicals in your body to 

try to clean up the body. 
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What it can do, by taking alcohol, you 

can induce these enzymes to be over 

stimulating. Also that will break down not 

just the alcohol, but tegretol or any other 

drugs that has to pass through the liver and be 

broken down and metabolized. You could with 

the alcohol not just precipitate a seizure, but 

you can ai oO r i ± G. u ̂  e î±±e _L r v e r uO m£ LauC±izc ̂ nC 

drugs in your system a lot quicker, and lower 

those levels, and precipitate a seizure in that 

manner. 

Q Doctor, you saw the April 18th record 

regarding his tegretol levels; is that correct, 

when he went to the hospital on April 18th? 

A Yes, I did. 

Q 3.6; is that correct? 

A That is correct. 

Q How would you clarify 3.6? 

A I would classify it as being borderline 

level. 

Q Borderline normal? How? 

A Borderline low. 

Q Sir, alcohol affects tegretol levels; 

would they not? 
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A Absolutely. 

Q Doctor, I want to show you another 

chart of this gentleman's urinalysis, his urine 

results. Did they, at the hospital, ever check 

for a i cohoi ? 

THE COURT: When? When? 

MR. NICHOLAS: April 18th when he 

4- "U _ 1 _ ^ „ „ ^ *--,"! 
L i i ^ i l V O p X U U -L 

Q talked about this chart a 

lot, about the things they collected for. Do 

you know if they ever checked for alcohol 

leveIs ? 

A They did not, because in the way that 

record is presented, they check off a little 

plus mark when it was checked. If you notice 

ethenyl is not checked. They did not check for 

alcohol, which would have been something that 

would have been important to check for. 

Q Why would that have been important? 

A For the very reason I testified a few 

minutes ago. The alcohol can lower your 

tegretol levels. It can also precipitate a 

seizure in and of itself. 

Q Doctor, I want you to assume Dr. 
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1 Defendant - - Direct 

2 z took the stand the other day and said 

3 that this patient, , was having 

4 mild seizures prior to April 18 of 2001. 

5 First of all, I would like to ask you, 

6 is there anything in the record that 

7 demonstrates that he was having mild seizures? 

8 A No. In my opinion there is nothing in 

y uxi.e r^^cor^t. J. ± i e L e _i_s no sueri u n n_ n g as a rni_i_̂ . 

10 se i zure. 

11 Q The classification of mild seizure, is 

12 that the classification that doctors use? 

13 A No. No doctors use that. 

14 Q No doctor that you know of would use 

15 the word mild seizure? 

16 A No. I can explain. 

17 Q Please explain. 

18 A There are two basic types seizures. 

19 One is called petit mal. And that is what the 

20 little children get. All of a sudden they 

21 start to stare into space for a few seconds. 

22 That is a fairly common seizure disorder in 

23 children. 

24 Then the other kind is grand mal, which 

25 is where you have the tonic clonic seizure 
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1 Defendant - ."'. : . i - Direct 

2 where you collapse and have all the spastic 

3 movements and jerking movements. It's 

4 discharge coming from the brain. A seizure is 

5 an uncontrolled discharge emanating from the 

6 brain. I have never heard the term mild 

7 se izure. 

8 Q Is it true that you can have a seizure, 

10 A Yes. You say this patient is going 

11 into status epileptus. They are having 

12 multiple seizures. 

13 The differentiation into types, petit 

14 mal which is called absent seizure, and grand 

15 mal, that is something you are taught from 

16 medical school. That is a basic understanding 

17 of medicine. A patient might use the term mild 

18 seizure, but that is not a medical, scientific 

19 term. It is not a term a doctor would be 

20 us ing. 

21 Q Can an epileptics experience a grand 

22 mal seizure? First of all, tell us what tonic 

23 clonic means? 

24 A Tonic clonic means as you are having 

25 the discharge first, when the brain is going to 
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be in a shut down mode, everything shuts down. 

And that causes you to collapse to the ground. 

The second thing that occurs, after you have 

that collapse to the ground, then you have the 

clonic phase, which is all the discharge, the 

firing of the nerves in your body that cause 

all of the jerking motions and the flailing 

f-p "U -^ *- r-nU^ - u ^ ^ ] , r ,-, . 

only respond in a limited way. It's going to 

start in that fashion. Sometimes both the 

tonic part of the seizure and the clonic part 

are not as prominent. They can vary from 

seizure to seizure. 

In no way would you clarify it as a 

mild seizure. In my definition it is a major 

thing that occurs in the brain. 

Q Can someone have a grand mad seizure 

and not be injured seriously? 

A Absolutely. That happens all the time. 

Patients have grand mal seizures everyday, and 

many patients are not injured at all. They 

don't bite their tongue. They don't have any 

major injuries to their extremities. Even 

times they will not urinate on themselves. 
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2 That alone -- those three issues, those three 

3 things that occur, if they don't happen it 

4 doesn't mean you didn't have a grand raal 

5 se i zure. 

6 Q Would it also depend upon their 

7 environment, whether they had it on the bed or 

8 rug or a chair or bed? 

10 concrete surface or around unshielded objects 

11 and you are hitting those -- if you are in the 

12 middle of your bed there is nothing to hit. 

13 Then you are going to have certainly worse 

14 damage in the one, and a lot less damage in the 

15 other. 

16 Q Doctor, the doctors that saw him at the 

17 ••;.-:•. . s . - _ . . „ - y , notes 

18 all of doctors that saw him, all the records 

19 that have been presented, has any one 

20 historian, any doctor, ever said he had patet 

21 mal seizures and now he is having grand mal? 

22 A My recollection is there is only a 

23 mention of grand mal seizure. 

24 Q I want to read you something that 

25 had testified to the other day. It's on 
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page 260 of the transcript. 

"QUESTION: Did he ever tell you that 

he had a seizure during the entire time you 

were living with him? 

"ANSWER: Yes. 

"When did he tell you that? 

"ANSWER: They would bring him home. 

->- jr i_ _ _ _..*- „ _ . -u _ ,„ „ -u-;„ -c^.^^„^i _, -p-v-.;^,^^ 

and a cousin would bring him home and they 

would tell me he had a seizure. They come in 

the house. They would walk him in the house. 

And he would sleep after that, after the 

seizure. He would sleep just about for hours, 

just half of the day after the seizure." 

Doctor, do you have an opinion, to a 

reasonable degree of medical certainty, what 

the significance is of that, of her reporting 

that with respect to this gentleman? 

A Yes, I do. 

Q What is the significance of that? 

A The significance is, she is reporting 

what is pretty classically called postictal 

state after you have the seizure. Because your 

body has discharged so many neurons and nerves 
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simultaneously. Your body is exhausted not 

just from the muscle activity but the brain 

itself is exhausted. You have a tendency, 

strong tendency to be very weak, and you don't 

really want to do anything. You are tired. 

You feel like sleeping. Very very typical. 

That kind of confirms that he's having grand 

O C W J-
4- U -, 4-

out in the record. 

Q What about the fact that he's being 

carried in and he's wiped out for half a day, 

tells you that he is having a grand trial? 

A That fact that the legs are weak. 

Because they have been used up. The muscle is 

-- everything. You have what is called lactic 

acid builds up in your body. Whenever you have 

serious muscle activity you can get this acid 

buildup in your body. The muscles are 

contracting so vigorously. You are weak and 

tired, and you are -- you just can't walk or 

stand. And carried in is very typical in a 

serious grand mal seizure. 

Q Would someone have that kind of 

post-seizure effect if they are having a petit 
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A Absolutely not. 

Q You heard the testimony that he was, 

during this time, having that effect on 

tegretol 100 milligrams three times a day? 

A That is correct. 

Q I want you to further assume that 

- . . - i - - . -j i_^ ^ ^ .c .c .; „ ,-, ^ „ 

1 C L U 1 1 1 C U O U - . ^ J - J - _ I . ^ V ^ W J . X 

April 16th, 2001. 

I just have a very few more questions. 

I am almost done. 

That he returned on April 16, 2001 and 

that he had no complaints of seizure activity. 

That he had a complaint of a lump on his wrist. 

That : impression was a ganglion 

cyst. That • reassured him. And that 

I want you to assume : 

testified that it was his custom and practice 

to ask the patient if he went to the 

neurologist. If he had any follow-up it would 

customarily come by way of a letter from the 

neurologist in the office stating the treatment 

plan . 

Do you have an opinion, to a reasonable 
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2 degree of medical certainty, as to whether or 

3 not what _ c did on that day was 

4 appropriate and within the standard of care? 

5 A Yes, I do. 

6 Q What is your opinion? 

7 A It's perfectly appropriate. He now has 

8 a patient that appears to be stable. He has 

3 uccu L|ivi ii y ii _L iVi a prescription J_ r o m t n s e a r x i e r 

10 visits. He has a new complaint then. He just 

11 reaffirms his recommendations from the previous 

12 visit. All is within good and accepted medical 

13 pract ice. 

14 MR. NICHOLAS: I have no further 

15 questions. Thank you, doctor. 

16 THE COURT: We will take a short 

17 break. See you back here in ten 

18 minutes. 

19 (The jury left the courtroom.) 

20 (A recess was taken.) 

21 THE COURT OFFICER: Jury entering. 

22 (The jury entered the courtroom.) 

23 THE COURT: Thank you all very 

24 much. The doctor is reminded he is 

25 testifying under oath. 

cdc 



333 

1 Defendan t - - Cross 

2 CROSS-EXAMINATION 

3 BY MS. DONNEL: 

4 Q Good afternoon doctor. 

5 A Good afternoon. 

6 Q You've never testified for me, have 

7 you? 

8 A No, I have not. 

3 V J.NCVCJ. L - C ^ L - X J - J - C L J x w x ill y JLXJ.UI, iidvc j u u ; 

10 A I don't believe so. 

11 Q Have you testified for M.:. . 

12 in the past, maybe not just for iv 

13 ? but for the firm? 

14 A It's possible but I don't recall 

15 specifically. 

16 Q More than once? 

17 A I don't recall testifying more than 

18 once for his firm. I don't recall but it could 

19 be . 

20 Q How much time are you getting paid for? 

21 How much money are you getting paid for your 

22 testimony today? 

23 A I will not really be getting paid for 

24 my testimony but for my time away from the 

25 office. 
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Q How much are you getting paid? 

A $3500 for the day in court. 

Q Your attorney said that he met with you 

right after you reviewed the records. You 

charge for reviewing records, right? 

A That's correct. 

Q How much do you charge for that? 

-f-l ^ J ) ^ J U CX11 li.WU.J_. 

Q How many hours did you spend? You've 

got a lot of records. 

A I am sure it was at least ten hours. 

Q You looked at the records really 

carefully, right? 

A Yes, I did. 

Q So ten hours times, what is it, $300 an 

hour? 

A $350 . 

Q That could come out to $3500 to review 

the records? 

A That would be about right. 

Q Maybe more? 

A I don't recall the exact number. 

Q You went through them page-by-page, 

right? 
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A Always go through every page, yes. 

Q Did you look at the transcripts in this 

case as we 11? 

A Yes . 

Q The deposition transcripts? 

A Yes . 

Q Was there a separate charge for 
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A That is all part of the whole record. 

Q With respect to the meeting with Mr. 

, after you reviewed the records you 

charged for that, right? 

A Yes . 

Q How much did you charge for that? 

A It's the same thing, $350. 

Q How many hours did you spend with him? 

A That I haven't calculated. I'm sure it 

was a couple of hours. We spent something like 

that . 

Q That would be at lease $7000, right? 

That is after your initial review of the 

records, correct? 

A That's correct. 

Q And then prior to coming to court to 
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A Yes . 

Q How many times? 

A A couple of times I would think. 

Q Was ; "there with the two of 

you as well? 
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Q Did you ever discuss the case with 

oefore you got up on the stand today? 

A No, never. 

Q At any rate, when you were with Mr. 

Nicholas, this is the first time before your 

testimony in court, about how long did you 

spend? 

A I don't recall. Maybe an hour. 

Q Maybe two? 

A I don't - - could be but I think about 

more like an hour. 

Q Then after that, and again before 

coming to court did you spend more time with 

A Yes, because coming to court -- yes, 

this past week or two, sure. 
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Q You discussed the testimony that had 

already been elicited in this case at that 

t ime, right ? 

A Yes. You mean the trial transcripts? 

Q Correct. 

A Yes, that's correct 

Q Approximately how long did you spend 

A Again maybe an hour, hour-and-a -half. 

Q To discuss all the trial testimony you 

got it all done in an hour - and - a -half? 

A To discuss specific aspects of the 

case . 

Q An hour-and-a-half, so that would be 

$475? 

A As I said I didn't calculate out a bill 

for this since I reviewed the case. 

Q Did you read the trial transcripts? 

A Yes, I did. 

Q You charged for that, didn't you? 

A Yes, but I haven't, as I said I haven't 

billed for that yet. 

Q About how many hours did you spend 

reading the trial transcript? 
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