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x. - Direct
Do you wish to call any witnesses,
sir?
MR. NI CHOLAS: Yes, your Honor. I
guess we will reserve motions for

anot her t i me.

THE COURT: Call your witness,

pl ease.
THE CLERK: In a nice clear voice
give us your full name, spelling your

| ast name, and your business address.

THE W TNESS:

THE CLERK: Busi ness address?

THE W TNESS:

THE COURT: Thank you for com ng
t oday. Just rel ax.

Your witness, sSir.
Good nmorning
Good mor ni ng.

Keep your voice up so that even the

uror in the back can hear you. | woul d
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- Direct
appreci ate that. I am going to be asking you
some questions about this case. If 1 ask you a

guestion that is unclear or you don't
understand it, would you tell nme and | would be

happy to rephrase it?

A Of course.
Q Doctor, what is your profession?
Q Can you tell the jurors a little bit

about vyour educational background?

A I graduated from Brooklyn Techni cal
Hi gh School in 1971; went directly to St.
John's University in New York and got a degree,
a bachelor's of science, degree in biology. I
graduated in 1974 and went to Loyola
University, in Chicago, Medical School. I
graduated in 1977 with a medical degree. From
there | went directly into an internal medicine
residency with a straight primary care
residency training program That s now
W nt hrop Hospital in M neol a.

| did that from 1977 to 1980. And then
| became board certified in internal medicine
in 1980. And then in 1987 | became a Fellow of
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Def endant Direct
the America College Of Physicians. | have been
in the private practice of internal medicine,
primary care adult medicine, from 1980 to the
present day.

Q Doctor, can you tell the jurors what

i nternal medicine is?

A I nternal medicine is the primary care
H-Tf + Wi -5t- /M o-.1ri TT-5-4M -2"11 ., , -~ . -, ,.;_,,.1
adult medical illnesses.

Q Are you board certified in that field?

A Yes .

Q Could you tell the jury what is board
certification?

A Board certification is the passing of a
ri gorous examnation in the field of internal
medi c i ne.

Q Do you have publications, sir?

Yes. More than 20 years ago | had sonme
cases studies and letters published in the
Journal of the American Medical Society and

Annals of Internal Medicine.

Q Where is your private practice?
A In Garden City.
Q How | ong have you been in private
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Def endant - Direct
practice?

A Conti nuously since 1983. This is ny
27th year.

Q Can you tell us about that private

practice today? \What type of private practice

is it?
A Basically primary care, general
nr o- 1 mr>n 1 7o
Q What is famly practice medicine?
A Very simlar to primary care, just a

di fferent path, slightly different pathway.
They take a famly practice training program

instead of internal medicine training program

Q They are simlar fields?
A Both primary care and famly care
physicians are basic first-line doctors that

you woul d be seeing.

Q Expl ain what that means.
A The doctor you would see for most of
your problems, initial, simle problems. That

could be colds and flu's to nmore serious

problems |ike hypertension, diabetes, things
li ke that.
Q Were you famliar with the standard of
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Def endant - Direct
care in 2002 with respect to both internal
medi cine and famly practice medicine?

A Absol utely. Primary care of adult
patients mostly.

Q Did there come a time when | asked you

to review some records in this case?

A Yes

— 1 1

™ T u I
\% kjN )J<uu icoaii

_ - U, o, 4 U g
wiicn uncle was .'

A Wthin the past year.

| sent you over some medical records,

O

some hospital records, things of that nature?

A Yes, you did.

Q Some deposition transcripts?

A Yes.

Q Did you review those records?

A Yes, | did.

Q Did there come a tine when | sent
you the records did I ask you to review them

and report back to me?

A That's correct.

Q Did you then contact me after you
reviewed the records?

A | did.

Q Did we then have a discussion regarding
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Def endant Direct
this case?

A Ve did.

Q Did you come to conclusions before we
met on this case?

A After reading the records yes, | cane

to conclusions about the case.

Q Then did you report those concl usions
A Yes, | did.
Q Did you also review some of the trial

transcript testimony in this case?

A Yes, | did.
Q Doctor, are you, have you been, or are
you billing me for your time away from your

patients and in review of these materials?

A Yes, | am

Q Are you also billing me for your tine
here in court today?

A Yes, | am

Q Doctor, have | ever sent you a case
before to review?

A No .

Q Doctor, do you have some famliarity

with the condition known as epilepsy?
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Def endant - Di rect
A Yes.
Q Do you have epileptic patients in your

practice?

A Yes, | do.
Q Doctor, | want you to assume there has
been some testimony by _ in this case

a famly practitioner, that many famly
practitioners, in Jact nost oi tneui uo not
treat the condition known as epilepsy. That ,
in fact, there has been some testimony from

that he doesn't treat that condition and
referred the patient in this case,

to a neurol ogist.
Do you have an opinion, to a reasonable

degree of medical certainty, whether or not
that is a prudent course, or that is an unusual

course for the standard of care in that field?

A Yes, | do.
Q What is your opinion, sir?
A My opinion is that is a prudent course

with most primary care doctors would be to
refer out to a neurologist for care for a
seizure disorder.

Q Why is that?
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De f endant Di rect

A The seizure disorder, there is an
underlying neurol ogical disease and the
neurol ogist, it's in his purview to treat and

moni tor the seizure disorder.

Q Do you have an opinion whether or not
t hat was a prudent course on S part?
A Yes, | do.
N nnal IS wuilc OpiniOur
A It's a prudent course to refer to a

specialist.
Q Doctor, | am going to ask you to assume
a set of facts. First, | want you to assume

that there has been testimony in this case that

saw @ ¢ . - that 'r.
saw | on two occasions in April of
2001. The first occasion was on April 12th and
the second occasion was on April 16, 2001.

| want you to further assume that M.

had seen ' ho was
covering for , In his office on Apri
4, 2001. And that staples were renmoved from
the top of head during that
visit. And t hat wrote in his

records that the patient is on tegretol 100
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Def endant - Di rect
mlligrams three times a day.
Doctor, if you have a need to see

records we have them here for you
But | will put in up for you to see as well.

| want you to further assume that on

4-12-2001 saw for the
first time, and that elicited from
Liic yauiciiu aiiu wi.wi_c: LiiaL LIIC pauicul wa"3
there to get a tegretol prescription. He wrote
here grad mal seizure following -- he wrote

grand mal seizure since birth.

| also want to you assume that -- |
want you to see that in his testimony, | want
you to see in the records that he wrote that he
was on tegretol for many years.

Now, doctor, | want you to also assume
t hat " indicated, and that it is in
fact the case in this case, that the patient
was seen four days earlier at Mercy Medica
Center for a seizure, and wr ot e
grand mal seizure foll owed.

| want you to also assume that

had bl ood values faxed over to his

office regarding the patient's tegretol |evel
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Def endant Direct
and that they were in the therapeutic range
from that hospitalization.

I want you also to assume that there

was some bl ood val ues, in terms of white bl ood
count and things of that nature. I want you to
assume that wrote the plaintiff a
prescription for tegretol, 100 milligrams three

I want you to also assume that

I testified that before he wrote that

prescription he checked note and
saw' ' hadwrote tegretol 100
mlligrams three times a day. He asked the
pati ent what he was taking. He also checked

the blood values from Mercy Hospital

specifically levels they were within normal

lim ts.

I want you to also assume that he told
the patient, | am going to give you this
prescription, but that | don't treat this
condition and | want you to see, to be
moni tored and treated by a neurol ogist. And |

am also going to refer you to a hemotol ogist.
Doctor, do you have an opinion, to a
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Def endant - LI "-..,.- Direct
reasonabl e degree of medical certainty, as to
whet her Dr. actions on April 12, 2001
were appropriate and within the standard of

care of famly practice medicine?

A Yes, | do.

Q Can you tell wus what that opinion is?

A That they were within good and accepted
IT3vAJ Ccl i p!TcLGi _.j _C(3. LJ10 . SaW 3 pb5 i.J Gril,

that had given a history that he had been in
the hospital for a seizure. He is a writing
the prescription for him to continue him to
basically tied him over until he gets to the
neur ol ogi st .

He goes the further step of checking
the blood levels to see that the tegretol |evel
was within the therapeutic range. And then
makes an important note of |ow white count and
low red count on the patient, which is one of

the working diagnoses in patients being on

medi cation for seizures. That affects the bone
mar r ow. It lowers the red count and white
count .

| see the combination of a man sitting
before him giving hima history of being on
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De f endant Direct
tegretol, 100 mlligrams three times a day,
according his record, and according to the --
asking the patient and confirm ng what he

beli eves the record indicates from the

hospital. So he sees, there is a concern that

perhaps the tegretol is |owering the bone

mar r ow. He wants him to go see a hematol ogi st
ek AL A MNecauseix.s

primary care, he wants to refer himto a
neurol ogi st . He says go to see the

neur ol ogi st . He gives him a prescription for
basically 90 pills to tide him over until he
gets to see the neurol ogist. It's something
that is done all time in medicine. It is well
within the standard of care to treat the
problem at hand, write an appropriate
prescription, and refer the patient to the
appropriate consulting doctors.

Q Doctor, what was the significance of
the fact that this patient was on a |ong
standing medication with a life |ong disease?
s there any significance to that?

A Yes, there is.

Q What is that?
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Defendant - * -Direct
A When a patient comes to you, an adult

mal e sits before you and he's young, coherent,

he's oriented. He's telling you he's been
taking a medication since childhood. First of
all, you have no reason to doubt that he

doesn't need the medication, since he's been

having a disease since childhood.

ro-i ] ir - 0-i N i J — P —i

ucuwiiu 7+ CL_L_I_, _ywu. WCT.11L. 11J.1U IW yco
eval uated by a neurol ogi st. He would refer him
to a neurol ogist. You woul d, wi thout a doubt

in my opinion, take the dosage on strictly the
word of the record. The fact that he didn't
just go on the medication recently because of
being at Mercy Hospital, he's been on this for
his entire life, you are going to wrote the
dosage down and give him a prescription for the
exact same amount you believe the dosage he is
on. Perfectly within the good and accepted

medi cal care to do that.

Q Doct or, was he on the medication for
his entire life? Did he report for many years?

A He reported for many years, that he had
a seizure disorder for many years. He is on

this medication for a long time.
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Def endant - - Direct
Q The seizure disorder was for his whole
life. The medication was a |ong standing

medi cat i on?

A Correct.

Q What is the significance of the fact
that it was |ong-standing medication?

A Yes. Somebody who comes in, who is on
j _ong™Suan™ij ng uicuiCatiQu, ce.LXxsSyouuii. ey areon
a certain medication on a certain dosage, if
they need a prescription for it you are going
to wite the prescription as they tell you,
what the medication and dosage they are on.

Q Was there any significance to the fact
that it was also written by another doctor in
this case?

A Yes. As | said earlier, he confirmed
in the record when he saw Stambler, had wrote
that is 100 mlligrams three times a day. And
he did the additional step to check on the
bl ood | evel, got back a therapeutic range in
the blood |evel. He felt very comfortable in
writing that prescription for tegretol.

Q Was it appropriate and proper for him
to get that faxed |aboratory data from the

cdc



~J

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

309

Def endant - - Direct
Mercy Medical Center four days earlier?

A Yes, it was. It was an excellent thing
to do under the circumstances, of getting that
bl ood | evel.

Q What is the significance of him going
that extra step in doing that?

A It shows he is concerned about the

.c— , A- U, _--~~ "u~ - - -u_~ o, — J_-uU_Jd x_ | — .1, T

i vri_, jjcuauDc nc; LO ncaiiny LiiaL Lnc iuaii uaa a
seizure four days earlier he wants, in his
m nd, to verify the drug and the dosage. Then
when he gets back the blood work he sees the
concern about the fact that the white count and
red counts are |ow. He's now get additional
concern, from a medical standpoint, of

-- he says, you've got to go see a
hemat ol ogi st to test your bl ood. Your counts

are | ow. It may be due to the medications that

you are on.

Q Tell wus, was it prudent and appropriate
for himto refer this gentleman to a
neur ol ogi st and a hematol ogi st ?

A Yes. As | said, that almost all
primary care doctors do not treat seizure
di sorders directly. They refer them to a
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Def endant - Direct
consulting neurologist.

Q When you have a patient before you that
is an adult patient, and you give that patient
instructions, does the doctor expect that
patient to follow his instructions?

A Absol utely.

Q Doctor, | want you to assume that Dr.
AUlitvaiti Lowrv me alLauu L_iic ULUTCI u.a.y a.Alia
testified there is little to no art in

medi ci ne; when it comes to treatment of
epilepsy that it's strictly science.
| want you to assume that he said that?

Wbul d you agree or disagree with that?

A I would strongly disagree with that.

Q Tell the jurors why.

A We're taught from medical school on
there is most certainly an art of medicine.
The reason why there is an art of medicine is

because yes, there are many di seases that

peopl e have. In this case has a
sei zure disorder. . has a seizure
di sorder . You have to be aware that there are

i ntangi ble things that you can't quantify and
under st and. What is going to be a seizure
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Def endant - Di rect
di sorder in M. , per se, if he's being
given a seizure medication |ike tegretol you

don't know how it is going to react in this
particular patient in this case.

Plus the art of medicine comes in
recogni zing every patient is an individual. No

one wants to be treated like just a disease.

NT s A, e VA TN T TR S VIS
L

AV yd <y A O wWoail o A Ay /v~ w Ol LTy 1 SKAiAL .3 Cxe -i- VA Uuild.ns ot

your di sease. Here is your treatment. There
is an art in medicine. That patient never had
t hat di sease before. He first gets it. He
never is given a certain medication until he
first starts in. He wants to understand the
nuances.

The second thing is, you are dealing in

part with the patient. That is an art. That
is not a science. I n your rapport, you sit in
there and say, you are on the drug. You have
this disease. If there is no interaction,

there is no rapport with the patient, you're
not practicing the art of medicine, you are
practicing some kind of rote prescription or
gui delines wi thout recognizing the human

el ement involved.
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Def endant - Direct
Q Is there any indication, from either
Dr . ~ testimony or from the note that he

wrote, his notes, that he properly and
appropriately practices the art of medicine
when it comes to this gentleman?

A Yes, | believe there is.

Q Can you tell wus?

i mei_ L i_J_ 3 ol wi_ C.LL  mrym " jii  Luc
note is the fact that he makes note of the
hi story and the fact that he gets the
prescription, the dosage and the drug; that he
writes the notation that he is concerned with
the interaction of that medication in M.
Robi nson, that it mght be affecting his blood
| evel s. Even though he's been on this medicine
for some time, he has a seizure disorder since
chil dhood. He's concerned that although that
has happened, he's has a concern that maybe now
in his body something is happening and it's
| owering his blood count. That is why he
referred him to the neurol ogist.

Even though he has a seizure disorder

since childhood, he's saying go to the
neurol ogi st . You need to get followed up.
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Def endant - \ . Direct

Because he wants to make sure that basically

all avenues of diagnosis and evaluation and
treatment are done in this man. So he did
practice the art of medicine, in my opinion,

based upon that note and the answers that he
took in that day.

Q Wth respect to the |owered white bl ood

A S S e e AR R TRATALAR- B - P I A Il T AP
UVIUTIU  UTIUL 116 1A 0-LVC-Vot 3 CANAA v lwv i, Avs 33 im i wlil
Mercy Hospital, was that a significant finding?

AYes, I t was.

Q Tell us why.

A Well, we know for a fact that medicine,
that virtually all the seizure medications,
including tegretol, interfere with the bone
marrow, for some reason, in some patients. Now
it varies whether it will interfere with sone
patients the first time they go on the
medi cation, within a month or two their bone
marrow i s depressed, they get anemc, their
white counts change. In other patients it may
take mont hs or years for it to devel op. You
don't know how it's going to react in a
specific patient.

The fact that he notes it now, and he
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Def endant - .. . i1 -Direct
is on this medication, he wants to do further
eval uation by sending him referring him to the
hemat ol ogi st .

Q I want you to assume z took
the stand the other day and said that tegretol
| evel s, or that tegretol would only affect the

white blood count and bl ood values within the

£J - - L ~~ - =~ —i- |~ ~ ~r: i- i_ oo s i_ i R N 1

J Lj-oi_ ©0J.A uiuntiio wi- uaAiuy cue mcuitai_LUU.
Wbul d you agree or disagree with that?

A | would strongly disagree with that.

Q Tell us why.

A Well, first of all, we know that a
medi cati on can affect a patient not just in the
first six months. Patients may devel op
anti bodies to a medication, or it can trigger
some kind of a reaction in the patient's bone
marrow, or affecting the making of the red
cells, or the making of the white cells. To
put it on a six-month time frame, that if
doesn't occur within six months it's not going
to happen, no.

The second reason | give, | have seen
in patients on Dilantin and tegretol that they
will get |owered blood counts months and years,

ede



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

315

Def endant - ... . - Direct
wel |l after that six months, two, three, four
years | ater. The third thing | would say, you
never want to, in medicine, put yourself in a
range, a category. To say if it doesn't happen

in six months it can't be possibly the

medi cation, that is putting yourself in a

corner. That is forgetting the art of
™oa-; . —

Q You said you have experiences in your
practice where patients will have been on
tegretol for many years, it is your opinion

that that can affect their white blood counts?
A Yes.
Q What is the danger in tegreto

affecting the white blood count?
A Obvi ously when the white blood count is

| owered your chances of getting infections are

hi gher. So that is the main concern, that the
white cells fight infection. And the second
concern | would have, in affecting the bone
marrow to |lower the white count, in that case

it possibly affects the making of red cells.
You woul d be concerned about, there m ght be
something triggering in the bone marrow that
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De f endant Direct
could affect their entire well being and put
their life in jeopardy if their bone marrow is

starting to shut down over time.

Q I want you to assume that
testified the other day that " _ - c should
have increased the tegretol of this patient
knowi ng that he had a grand mal seizure four
uay ™ cai i xcx . i“"w yuu ay.

t hat ?

A | strongly disagree.

Q Tell wus why.

A Number one, is the fact that now he
woul d be taking over the management of a
patient that he feels should be managed by a
neurol ogi st . | agree with that management. He
is suddenly now managing the patient for
seizure disorder, which wouldn't be the
appropriate thing to do.

The second reason is, if you're
concerned that the tegretol is affecting the
bone marrow, then why would you want to raise
it? You could make the affect of the bone
marrow much worse. It would be something that
you say, go to the hematol ogi st and
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De f endant Direct
neurol ogi st . I would strongly disagree with
him wanting to raise the tegretol because he
had a seizure four days earlier.

Q I want you to also assume
testified the other day, and he said
should have added another medication at this

April 12th visit. Do you agree or disagree

A Strongly disagree with that also.

Q Tell us why.

A Number one, as | said earlier, he would
be managi ng the patient. Number two is, now
you are adding a drug, drug interaction. You
are already concerned about the possibility of

the tegretol that could be affecting your bone
marr ow. Now you are going to add another drug.
For the same reason that | said previously, you
don't want to do anything that is going to
start adding to the management of the patient.
I don't want to add a second drug. It could
further depress his own marrow or interact with
the other drug.

Q I want you to assume that
testified that it would be his custom and
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Def endant - . - Direct
practice to ask a new patient, such as
, about his previous doctor so that he
could obtain records.
I want you to further assume that if a
patient came to him for prescription medication
it would be his custom and practice to ask that

patient if he brought with him a bottle or vial

| want you to further assume that he
testified if there was no notation in his
record, that he would conclude that that
information was not forthcom ng.
Not wi t hst anding that, | want you to assune
o'ee  t ook the stand the other day and
i ndicated that it was substandard practice,
that it fell below the standard of care for
.lot to call the previous doctor, request
to see a bottle or vial of medication before
prescribing the tegretol, 100 mlIligrams three
times a day.
Woul d you agree or disagree?
A Strongly disagree with that assessment.
Q Tell us why.
A Doctors who are dealing with coherent,
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De f endant Di rect
alert patient comng in, who have a history and
know that he has a seizure disorder, you are
definitely going to take what he says about the
medi cine he is on, and the dosage he is on at
his word. You would be trying to develop a
rapport with a patient, and not have to check
and call to see if you are doing the right

11
It's perfectly reasonabl e. It's never
done, to be calling the other doctor, checking
on what medicine he was on. Calling a
pharmaci st or calling asking him to show you a
bottle of the medicine. Oftenti mes they won't
have it. If he's taking his medication, he is

not going to be walking around with the

medi cation in his pocket. It'"s not a good
thing to put the medication in this pocket. It
heats up the medicine. You woul dn't expect to

get a bottle of medication from him

None of those things are reasonable
t hat he said, Dr. saying that he
should do that. He should be doubting the
patient's dosage; doubting the drug he is
taking; asking do see a bottle; trying to
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Def endant Di rect
confirm or suggest or verify what he says, is
he telling him the truth, or getting accurate
information. You are -- unless there is
somet hing that shows in your clinical
evaluation that he doesn't have -- his mental
status is incoherent, or there is something
that you suspect that he is not telling you the
P S+ 3K1 .= o+, Lo e
converse with you in a normal manner.

Q What do you mean by that?

A Well, you are sitting there evaluating
the patient. You are trying to develop a
rapport. You want to see if he is talking to
you and maki ng sense. As he is talking, if he

starts to go off and brings up things that
don't make any sense, you are going to
understand maybe | should check to see if this
man is telling me the true information.
There is nothing in that office visit,
and nothing in the interaction between
t hat suggested that he
wasn't dealing with anybody who was perfectly
coherent and giving him the proper information.
Q Doct or, how many years have you been in
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Def endant - --9+ Direct
practice?

A 27 years.

Q What is the standard of care on that
issue?
A The standard of care is to interview

the patient, take a history, do an exam nati on.

And you take patient's history at face value

exam nation or in your interaction that makes
you suspect that he is not coherent in giving
you the proper information.

Q Doctor, | want you to assume

testified the other day that there was

no contraindication to a patient who has
epil epsy to having a glass of beer once in a
while, a glass of wine once in a while. In
fact, he even tells his patients, you can have
a glass of wine. Woul d you agree or disagree
with that?

A | would strongly disagree with that.

Q Tell us why.

A There are two reasons. Number one,
al cohol is a depressant. It's a depressant to
your central nervous system and brain function.
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Def endant - Direct
What happens when you take alcohol, you cause a
depressi on of your brain function. Then as you

get out of that depression the function, as the
al cohol wears off your body, in many patients
but particularly in those who have seizure

di sorders, you can get an over stimulating of
the brain, causing a seizure. You don't want
the brain function, where you get a rebound

whi ch could precipitate a seizure in a

susceptible individual |ikes a seizure-type
patient.

The second thing is a little nore
techni cal . When you take al cohol your body has
to metabolize that alcohol in the liver. The
way it does it, it produces enzymes which
breaks the al cohol down. It's a normal thing.

The body recognizes that the alcohol has to be
broken down, metabolized, and excreted out.
When you are taking alcohol you stimulate those
enzymes. Then the liver has got a higher |evel
of medi cation breakdown, the enzymes which
break down all the chem cals in your body to
try to clean up the body.
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Def endant Direct
What it can do, by taking alcohol, vyou

can induce these enzymes to be over
stimul ati ng. Also that will break down not
just the alcohol, but tegretol or any other
drugs that has to pass through the liver and be
broken down and metabolized. You could with
the alcohol not just precipitate a seizure, but
youcanai oOri +G u”ei™~e Lr ver uOnt LauCtizc *nC
drugs in your system a |ot quicker, and |ower

those | evels, and precipitate a seizure in that

manner .

Q Doctor, you saw the April 18th record
regarding his tegretol levels; is that correct,
when he went to the hospital on April 18th?

A Yes, | did.

Q 3.6; is that correct?

A That is correct.

Q How would you clarify 3.67

A I would classify it as being borderline
| evel .

Q Borderline normal ? How?

Borderline |ow.
Q Sir, alcohol affects tegretol |I|evels;

woul d they not?
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De f endant - Direct

A Absol utely.

Q Doctor, | want to show you another
chart of this gentleman's urinalysis, his urine
results. Did they, at the hospital, ever check
for ai cohoi ?

THE COURT: When? When?

MR. NI CHOLAS: April 18th when he

4- "U _ 1_~, N -
Liin ilvOpXUU-L

Q tal ked about this chart a
| ot, about the things they collected for. Do

you know if they ever checked for alcohol
| evel s?
A They did not, because in the way that

record is presented, they check off a little

plus mark when it was checked. If you notice
et henyl is not checked. They did not check for
al cohol, which would have been somet hing that

woul d have been important to check for.

Q Why woul d that have been important?

For the very reason | testified a few
m nut es ago. The al cohol can | ower your
tegretol |evels. It can also precipitate a

seizure in and of itself.
Q Doctor, | want you to assume Dr.
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Def endant - - Direct
z took the stand the other day and said
that this patient, , was having
ml|d seizures prior to April 18 of 2001.

First of all, | would like to ask you,
is there anything in the record that
demonstrates that he was having mld seizures?

A No. In nmy opinion there is nothing in
ui.e r*cor™t. J. £i el e isnosueri unn_ngasarni?”
sei zure.

Q The classification of mld seizure, 1is
that the classification that doctors use?

A No. No doctors use that.

Q No doctor that you know of would use

the word mld seizure?

A No. | can explain.

Q Pl ease expl ain.

A There are two basic types seizures.
One is called petit mal. And that is what the
l[ittle children get. Al'l of a sudden they

start to stare into space for a few seconds.
That is a fairly comon seizure disorder in
children.

Then the other kind is grand mal, which

is where you have the tonic clonic seizure
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Def endant - " : .1 - Direct
where you collapse and have all the spastic
movements and jerking movements. It's
di scharge com ng from the brain. A seizure is

an uncontrolled discharge emanating from the

brain. | have never heard the term mild
seizure.
Q Is it true that you can have a seizure,
A Yes. You say this patient is going
into status epileptus. They are having

mul tiple seizures.
The differentiation into types, petit

mal which is called absent seizure, and grand

mal , that is something you are taught from
medi cal school. That is a basic understanding
of medi ci ne. A patient m ght use the term mld
seizure, but that is not a medical, scientific
term It is not a term a doctor would be
using.

Q Can an epileptics experience a grand
mal seizure? First of all, tell us what tonic

clonic means?
A Tonic clonic means as you are having
the discharge first, when the brain is going to
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Def endant Di rect
be in a shut down mode, everything shuts down.
And that causes you to collapse to the ground.
The second thing that occurs, after you have
that collapse to the ground, then you have the
clonic phase, which is all the discharge, the

firing of the nerves in your body that cause

all of the jerking motions and the flailing
p U Ca una] L

only respond in a limted way. It's going to

start in that fashion. Someti mes both the

tonic part of the seizure and the clonic part
are not as prom nent. They can vary from
seizure to seizure.

In no way would you clarify it as a
ml|ld seizure. In my definition it is a major
thing that occurs in the brain.

Q Can someone have a grand mad seizure
and not be injured seriously?
A Absol utely. That happens all the tinme.

Patients have grand mal seizures everyday, and

many patients are not injured at all. They
don't bite their tongue. They don't have any
maj or injuries to their extremties. Even
times they will not urinate on thensel ves.
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Def endant - " - Direct
That alone -- those three issues, those three
things that occur, iif they don't happen it

doesn't mean you didn't have a grandraal
sei zure.

Q Would it also depend upon their
environment, whether they had it on the bed or

rug or a chair or bed?

concrete surface or around unshi el ded objects
and you are hitting those -- if you are in the
m ddl e of your bed there is nothing to hit.
Then you are going to have certainly worse

damage in the one, and a lot |ess damage in the

ot her.
Q Doctor, the doctors that saw him at the
“* .S.-_ ..,y notes
all of doctors that saw him all the records

t hat have been presented, has any one
hi storian, any doctor, ever said he had patet
mal seizures and now he is having grand mal?
A My recollection is there is only a
mention of grand mal seizure.
Q | want to read you something that
had testified to the other day. It's on
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Def endant Direct
page 260 of the transcript.

" QUESTI ON: Did he ever tell you that
he had a seizure during the entire time you
were living with hin?

" ANSVER: Yes.

"When did he tell you that?

" ANSWER: They would bring him home.

> gr i - e Uy -u-;, SCNL AN LN , -p-v-L A AN

and a cousin would bring him home and they
would tell me he had a seizure. They come in
the house. They would walk him in the house.
And he would sleep after that, after the
sei zure. He woul d sleep just about for hours,
just half of the day after the seizure."”
Doctor, do you have an opinion, to a
reasonabl e degree of medical certainty, what
the significance is of that, of her reporting
that with respect to this gentleman?

A Yes, | do.

Q What is the significance of that?

A The significance is, she is reporting
what s pretty classically called postictal
state after you have the seizure. Because your
body has discharged so many neurons and nerves
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si mul taneously. Your body is exhausted not
just from the muscle activity but the brain

itself is exhausted. You have a tendency,

330

strong tendency to be very weak, and you don't

really want to do anything. You are tired.
You feel I|ike sleeping. Very very typical

That kind of confirms that he's having grand

4 U-, 4
o CcwJ

out in the record.
Q What about the fact that he's being
carried in and he's wiped out for half a day,

tells you that he is having a grand trid?

A That fact that the |egs are weak.
Because they have been used up. The muscle is
-- everything. You have what is called lactic
acid builds up in your body. Whenever you have

serious muscle activity you can get this acid

buil dup in your body. The muscles are

contracting so vigorously. You are weak and
tired, and you are -- you just can't walk or
st and. And carried in is very typical in a

serious grand mal seizure.

Q Woul d someone have that kind of

post-seizure effect if they are having a petit
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Def endant - Direct
mal seizure?

A Absol utely not.

Q You heard the testimony that he was,

during this time, having that effect on

tegretol 100 mlligrams three times a day?
A That is correct.
Q | want you to further assume that

[ - i~ LCoLC i B
i1CcLU1I11CU o u EEPSEAI I I.AVvV AW . X

April 16th, 2001.

| just have a very few more questions.
| am al most done.

That he returned on April 16, 2001 and
that he had no complaints of seizure activity.
That he had a complaint of a lunp on his wrist.
That i mpression was a ganglion
cyst. That - reassured him And t hat

| want you to assume
testified that it was his custom and practice
to ask the patient if he went to the
neur ol ogi st . |f he had any follow-up it would
customarily conme by way of a letter from the
neurol ogist in the office stating the treatment
pl an.

Do you have an opinion, to a reasonable
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Def endant - - Direct
degree of medical certainty, as to whether or
not what _ ¢ did on that day was

appropriate and within the standard of care?

A Yes, | do.

Q What is your opinion?

A It's perfectly appropriate. He now has
a patient that appears to be stable. He has

uccul|iviiiyii _LiVaprescriptionJ_romtnsear xier
visits. He has a new compl aint then. He | ust

reaffirms his recommendations from the previous

visit. Al'l is within good and accepted medica
pract ice.
MR. NI CHOLAS: | have no further
guesti ons. Thank you, doctor.
THE COURT: W will take a short
break. See you back here in ten
m nut es.

(The jury left the courtroom)

(A recess was taken.)

THE COURT OFFI CER: Jury entering.

(The jury entered the courtroom)

THE COURT: Thank you all very
much. The doctor is rem nded he is
testifying under oath.
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CROSS- EXAM NATI ON

BY MS. DONNEL:
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Q Good afternoon doctor.

A Good afternoon.

Q You've never testified for me, have
you?

A No, | have not.

\Y% J. NCvCJ. L-CrL-XJ-J-CLJ Xx wx ill 'y JLXJ. Ul, iidvec juu;

A | don't believe so.

Q Have you testified for M.

in the past, maybe not just for iV
? but for the firn?

A It's possible but | don't recal

specifically.

Q More than once?

A I don't recall testifying nore than
once for his firm | don't recall but it could
be.

Q How much time are you getting paid for?

How much money are you getting paid for your
testi mony today?

A Il will not really be getting paid for
my testimony but for nmy time away from the

of fice.
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Q How much are you getting paid?

A $3500 for the day in court.

334

Q Your attorney said that he met with you

right after you reviewed the records. You

charge for reviewing records, right?

A That's correct.

Q How much do you charge for that?

y AJYAJU OaL LW

Q How many hours did you spend? You've

got a lot of records.
A I am sure it was at |east ten hours.
Q You | ooked at the records really

carefully, right?

A Yes, | did.

Q So ten hours times, what is it, $300 an
hour ?

A $350.

Q That could come out to $3500 to review

the records?
A That woul d be about right.
Q Maybe nmore?
A | don't recall the exact number.
Q You went through them page-by-page,

right?
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Def endant - Cross
A Al ways go through every page, Vyes.
Q Did you |look at the transcripts in this

case as we11?

A Yes.

Q The deposition transcripts?

A Yes.

Q Was there a separate charge for

A That is all part of the whole record.

Q Wth respect to the meeting with M.
, after you reviewed the records you

charged for that, right?

A Yes .

Q How much did you charge for that?

A It's the same thing, $350.

Q How many hours did you spend with hin?

A That | haven't cal cul ated. ['m sure it
was a couple of hours. We spent somet hing |ike

t hat .

Q That would be at |ease $7000, right?
That is after your initial review of the
records, correct?

A That's correct.

Q And then prior to comng to court to
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Def endant - . - Cross
give your opinions you met with

again, right?

A Yes.

Q How many times?

A A couple of times | would think.

Q Was ; "there with the two of

you as well?

Q Did you ever discuss the case with
oefore you got up on the stand today?

A No, never.

Q At any rate, when you were with M.
Ni cholas, this is the first time before your
testimony in court, about how long did you
spend?

A | don't recall. Maybe an hour.

Q Maybe two?

A | don't - - could be but | think about
more |ike an hour.
Q Then after that, and again before

comng to court did you spend nore time with

A Yes, because comng to court -- yes,
this past week or two, sure.
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Def endant Cross

Q You discussed the testimony that had
al ready been elicited in this case at that
time, right?

A Yes. You mean the trial transcripts?

Q Correct.

A Yes, that's correct

Q Approxi mately how long did you spend

A Again maybe an hour, hour-and-a-half

Q To discuss all the trial testinmony you
got it all done in an hour - and- a-hal f?

A To discuss specific aspects of the
case.

Q An hour-and-a-half, so that would be
$4757

A As | said | didn't calculate out a bill

for this since |

Q
A
Q
A
billed
Q
readi ng

Did you

Yes, |

revi ewed the case.

read the trial

di d.

You charged for that,

Yes, but

for

About

t he

haven't,

t hat vyet.

tri al

transcript?

as

transcripts?

didn't

said

you?

haven't

how many hours did you spend
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