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x. - Direct
Do you wish to call any witnesses,
sir?
MR. NI CHOLAS: Yes, your Honor. I
guess we will reserve motions for

anot her t i me.

THE COURT: Call your witness,

pl ease.
THE CLERK: In a nice clear voice
give us your full name, spelling your

| ast name, and your business address.

THE W TNESS:

THE CLERK: Busi ness address?

THE W TNESS:

THE COURT: Thank you for com ng
t oday. Just rel ax.

Your witness, sSir.
Good nmorning
Good mor ni ng.

Keep your voice up so that even the

uror in the back can hear you. | woul d

cdc



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

296

- Direct
appreci ate that. I am going to be asking you
some questions about this case. If 1 ask you a

guestion that is unclear or you don't
understand it, would you tell nme and | would be

happy to rephrase it?

A Of course.
Q Doctor, what is your profession?
Q Can you tell the jurors a little bit

about vyour educational background?

A I graduated from Brooklyn Techni cal
Hi gh School in 1971; went directly to St.
John's University in New York and got a degree,
a bachelor's of science, degree in biology. I
graduated in 1974 and went to Loyola
University, in Chicago, Medical School. I
graduated in 1977 with a medical degree. From
there | went directly into an internal medicine
residency with a straight primary care
residency training program That s now
W nt hrop Hospital in M neol a.

| did that from 1977 to 1980. And then
| became board certified in internal medicine
in 1980. And then in 1987 | became a Fellow of
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Def endant Direct
the America College Of Physicians. | have been
in the private practice of internal medicine,
primary care adult medicine, from 1980 to the
present day.

Q Doctor, can you tell the jurors what

i nternal medicine is?

A I nternal medicine is the primary care
H-Tf + Wi -5t- /M o-.1ri TT-5-4M -2"11 ., , -~ . -, ,.;_,,.1
adult medical illnesses.

Q Are you board certified in that field?

A Yes .

Q Could you tell the jury what is board
certification?

A Board certification is the passing of a
ri gorous examnation in the field of internal
medi c i ne.

Q Do you have publications, sir?

Yes. More than 20 years ago | had sonme
cases studies and letters published in the
Journal of the American Medical Society and

Annals of Internal Medicine.

Q Where is your private practice?
A In Garden City.
Q How | ong have you been in private
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Def endant - Direct
practice?

A Conti nuously since 1983. This is ny
27th year.

Q Can you tell us about that private

practice today? \What type of private practice

is it?
A Basically primary care, general
nr o- 1 mr>n 1 7o
Q What is famly practice medicine?
A Very simlar to primary care, just a

di fferent path, slightly different pathway.
They take a famly practice training program

instead of internal medicine training program

Q They are simlar fields?
A Both primary care and famly care
physicians are basic first-line doctors that

you woul d be seeing.

Q Expl ain what that means.
A The doctor you would see for most of
your problems, initial, simle problems. That

could be colds and flu's to nmore serious

problems |ike hypertension, diabetes, things
li ke that.
Q Were you famliar with the standard of
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Def endant - Direct
care in 2002 with respect to both internal
medi cine and famly practice medicine?

A Absol utely. Primary care of adult
patients mostly.

Q Did there come a time when | asked you

to review some records in this case?

A Yes

— 1 1

™ T u I
\% kjN )J<uu icoaii

_ - U, o, 4 U g
wiicn uncle was .'

A Wthin the past year.

| sent you over some medical records,

O

some hospital records, things of that nature?

A Yes, you did.

Q Some deposition transcripts?

A Yes.

Q Did you review those records?

A Yes, | did.

Q Did there come a tine when | sent
you the records did I ask you to review them

and report back to me?

A That's correct.

Q Did you then contact me after you
reviewed the records?

A | did.

Q Did we then have a discussion regarding
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Def endant Direct
this case?

A Ve did.

Q Did you come to conclusions before we
met on this case?

A After reading the records yes, | cane

to conclusions about the case.

Q Then did you report those concl usions
A Yes, | did.
Q Did you also review some of the trial

transcript testimony in this case?

A Yes, | did.
Q Doctor, are you, have you been, or are
you billing me for your time away from your

patients and in review of these materials?

A Yes, | am

Q Are you also billing me for your tine
here in court today?

A Yes, | am

Q Doctor, have | ever sent you a case
before to review?

A No .

Q Doctor, do you have some famliarity

with the condition known as epilepsy?
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Def endant - Di rect
A Yes.
Q Do you have epileptic patients in your

practice?

A Yes, | do.
Q Doctor, | want you to assume there has
been some testimony by _ in this case

a famly practitioner, that many famly
practitioners, in Jact nost oi tneui uo not
treat the condition known as epilepsy. That ,
in fact, there has been some testimony from

that he doesn't treat that condition and
referred the patient in this case,

to a neurol ogist.
Do you have an opinion, to a reasonable

degree of medical certainty, whether or not
that is a prudent course, or that is an unusual

course for the standard of care in that field?

A Yes, | do.
Q What is your opinion, sir?
A My opinion is that is a prudent course

with most primary care doctors would be to
refer out to a neurologist for care for a
seizure disorder.

Q Why is that?
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De f endant Di rect

A The seizure disorder, there is an
underlying neurol ogical disease and the
neurol ogist, it's in his purview to treat and

moni tor the seizure disorder.

Q Do you have an opinion whether or not
t hat was a prudent course on S part?
A Yes, | do.
N nnal IS wuilc OpiniOur
A It's a prudent course to refer to a

specialist.
Q Doctor, | am going to ask you to assume
a set of facts. First, | want you to assume

that there has been testimony in this case that

saw @ ¢ . - that 'r.
saw | on two occasions in April of
2001. The first occasion was on April 12th and
the second occasion was on April 16, 2001.

| want you to further assume that M.

had seen ' ho was
covering for , In his office on Apri
4, 2001. And that staples were renmoved from
the top of head during that
visit. And t hat wrote in his

records that the patient is on tegretol 100
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Def endant - Di rect
mlligrams three times a day.
Doctor, if you have a need to see

records we have them here for you
But | will put in up for you to see as well.

| want you to further assume that on

4-12-2001 saw for the
first time, and that elicited from
Liic yauiciiu aiiu wi.wi_c: LiiaL LIIC pauicul wa"3
there to get a tegretol prescription. He wrote
here grad mal seizure following -- he wrote

grand mal seizure since birth.

| also want to you assume that -- |
want you to see that in his testimony, | want
you to see in the records that he wrote that he
was on tegretol for many years.

Now, doctor, | want you to also assume
t hat " indicated, and that it is in
fact the case in this case, that the patient
was seen four days earlier at Mercy Medica
Center for a seizure, and wr ot e
grand mal seizure foll owed.

| want you to also assume that

had bl ood values faxed over to his

office regarding the patient's tegretol |evel
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Def endant Direct
and that they were in the therapeutic range
from that hospitalization.

I want you also to assume that there

was some bl ood val ues, in terms of white bl ood
count and things of that nature. I want you to
assume that wrote the plaintiff a
prescription for tegretol, 100 milligrams three

I want you to also assume that

I testified that before he wrote that

prescription he checked note and
saw' ' hadwrote tegretol 100
mlligrams three times a day. He asked the
pati ent what he was taking. He also checked

the blood values from Mercy Hospital

specifically levels they were within normal

lim ts.

I want you to also assume that he told
the patient, | am going to give you this
prescription, but that | don't treat this
condition and | want you to see, to be
moni tored and treated by a neurol ogist. And |

am also going to refer you to a hemotol ogist.
Doctor, do you have an opinion, to a
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Def endant - LI "-..,.- Direct
reasonabl e degree of medical certainty, as to
whet her Dr. actions on April 12, 2001
were appropriate and within the standard of

care of famly practice medicine?

A Yes, | do.

Q Can you tell wus what that opinion is?

A That they were within good and accepted
IT3vAJ Ccl i p!TcLGi _.j _C(3. LJ10 . SaW 3 pb5 i.J Gril,

that had given a history that he had been in
the hospital for a seizure. He is a writing
the prescription for him to continue him to
basically tied him over until he gets to the
neur ol ogi st .

He goes the further step of checking
the blood levels to see that the tegretol |evel
was within the therapeutic range. And then
makes an important note of |ow white count and
low red count on the patient, which is one of

the working diagnoses in patients being on

medi cation for seizures. That affects the bone
mar r ow. It lowers the red count and white
count .

| see the combination of a man sitting
before him giving hima history of being on
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De f endant Direct
tegretol, 100 mlligrams three times a day,
according his record, and according to the --
asking the patient and confirm ng what he

beli eves the record indicates from the

hospital. So he sees, there is a concern that

perhaps the tegretol is |owering the bone

mar r ow. He wants him to go see a hematol ogi st
ek AL A MNecauseix.s

primary care, he wants to refer himto a
neurol ogi st . He says go to see the

neur ol ogi st . He gives him a prescription for
basically 90 pills to tide him over until he
gets to see the neurol ogist. It's something
that is done all time in medicine. It is well
within the standard of care to treat the
problem at hand, write an appropriate
prescription, and refer the patient to the
appropriate consulting doctors.

Q Doctor, what was the significance of
the fact that this patient was on a |ong
standing medication with a life |ong disease?
s there any significance to that?

A Yes, there is.

Q What is that?
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Defendant - * -Direct
A When a patient comes to you, an adult

mal e sits before you and he's young, coherent,

he's oriented. He's telling you he's been
taking a medication since childhood. First of
all, you have no reason to doubt that he

doesn't need the medication, since he's been

having a disease since childhood.

ro-i ] ir - 0-i N i J — P —i

ucuwiiu 7+ CL_L_I_, _ywu. WCT.11L. 11J.1U IW yco
eval uated by a neurol ogi st. He would refer him
to a neurol ogist. You woul d, wi thout a doubt

in my opinion, take the dosage on strictly the
word of the record. The fact that he didn't
just go on the medication recently because of
being at Mercy Hospital, he's been on this for
his entire life, you are going to wrote the
dosage down and give him a prescription for the
exact same amount you believe the dosage he is
on. Perfectly within the good and accepted

medi cal care to do that.

Q Doct or, was he on the medication for
his entire life? Did he report for many years?

A He reported for many years, that he had
a seizure disorder for many years. He is on

this medication for a long time.
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Def endant - - Direct
Q The seizure disorder was for his whole
life. The medication was a |ong standing

medi cat i on?

A Correct.

Q What is the significance of the fact
that it was |ong-standing medication?

A Yes. Somebody who comes in, who is on
j _ong™Suan™ij ng uicuiCatiQu, ce.LXxsSyouuii. ey areon
a certain medication on a certain dosage, if
they need a prescription for it you are going
to wite the prescription as they tell you,
what the medication and dosage they are on.

Q Was there any significance to the fact
that it was also written by another doctor in
this case?

A Yes. As | said earlier, he confirmed
in the record when he saw Stambler, had wrote
that is 100 mlligrams three times a day. And
he did the additional step to check on the
bl ood | evel, got back a therapeutic range in
the blood |evel. He felt very comfortable in
writing that prescription for tegretol.

Q Was it appropriate and proper for him
to get that faxed |aboratory data from the
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Def endant - - Direct
Mercy Medical Center four days earlier?

A Yes, it was. It was an excellent thing
to do under the circumstances, of getting that
bl ood | evel.

Q What is the significance of him going
that extra step in doing that?

A It shows he is concerned about the

.c— , A- U, _--~~ "u~ - - -u_~ o, — J_-uU_Jd x_ | — .1, T

i vri_, jjcuauDc nc; LO ncaiiny LiiaL Lnc iuaii uaa a
seizure four days earlier he wants, in his
m nd, to verify the drug and the dosage. Then
when he gets back the blood work he sees the
concern about the fact that the white count and
red counts are |ow. He's now get additional
concern, from a medical standpoint, of

-- he says, you've got to go see a
hemat ol ogi st to test your bl ood. Your counts

are | ow. It may be due to the medications that

you are on.

Q Tell wus, was it prudent and appropriate
for himto refer this gentleman to a
neur ol ogi st and a hematol ogi st ?

A Yes. As | said, that almost all
primary care doctors do not treat seizure
di sorders directly. They refer them to a
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Def endant - Direct
consulting neurologist.

Q When you have a patient before you that
is an adult patient, and you give that patient
instructions, does the doctor expect that
patient to follow his instructions?

A Absol utely.

Q Doctor, | want you to assume that Dr.
AUlitvaiti Lowrv me alLauu L_iic ULUTCI u.a.y a.Alia
testified there is little to no art in

medi ci ne; when it comes to treatment of
epilepsy that it's strictly science.
| want you to assume that he said that?

Wbul d you agree or disagree with that?

A I would strongly disagree with that.

Q Tell the jurors why.

A We're taught from medical school on
there is most certainly an art of medicine.
The reason why there is an art of medicine is

because yes, there are many di seases that

peopl e have. In this case has a
sei zure disorder. . has a seizure
di sorder . You have to be aware that there are

i ntangi ble things that you can't quantify and
under st and. What is going to be a seizure
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Def endant - Di rect
di sorder in M. , per se, if he's being
given a seizure medication |ike tegretol you

don't know how it is going to react in this
particular patient in this case.

Plus the art of medicine comes in
recogni zing every patient is an individual. No

one wants to be treated like just a disease.

NT s A, e VA TN T TR S VIS
L

AV yd <y A O wWoail o A Ay /v~ w Ol LTy 1 SKAiAL .3 Cxe -i- VA Uuild.ns ot

your di sease. Here is your treatment. There
is an art in medicine. That patient never had
t hat di sease before. He first gets it. He
never is given a certain medication until he
first starts in. He wants to understand the
nuances.

The second thing is, you are dealing in

part with the patient. That is an art. That
is not a science. I n your rapport, you sit in
there and say, you are on the drug. You have
this disease. If there is no interaction,

there is no rapport with the patient, you're
not practicing the art of medicine, you are
practicing some kind of rote prescription or
gui delines wi thout recognizing the human

el ement involved.
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Def endant - Direct
Q Is there any indication, from either
Dr . ~ testimony or from the note that he

wrote, his notes, that he properly and
appropriately practices the art of medicine
when it comes to this gentleman?

A Yes, | believe there is.

Q Can you tell wus?

i mei_ L i_J_ 3 ol wi_ C.LL  mrym " jii  Luc
note is the fact that he makes note of the
hi story and the fact that he gets the
prescription, the dosage and the drug; that he
writes the notation that he is concerned with
the interaction of that medication in M.
Robi nson, that it mght be affecting his blood
| evel s. Even though he's been on this medicine
for some time, he has a seizure disorder since
chil dhood. He's concerned that although that
has happened, he's has a concern that maybe now
in his body something is happening and it's
| owering his blood count. That is why he
referred him to the neurol ogist.

Even though he has a seizure disorder

since childhood, he's saying go to the
neurol ogi st . You need to get followed up.
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Def endant - \ . Direct

Because he wants to make sure that basically

all avenues of diagnosis and evaluation and
treatment are done in this man. So he did
practice the art of medicine, in my opinion,

based upon that note and the answers that he
took in that day.

Q Wth respect to the |owered white bl ood

A S S e e AR R TRATALAR- B - P I A Il T AP
UVIUTIU  UTIUL 116 1A 0-LVC-Vot 3 CANAA v lwv i, Avs 33 im i wlil
Mercy Hospital, was that a significant finding?

AYes, I t was.

Q Tell us why.

A Well, we know for a fact that medicine,
that virtually all the seizure medications,
including tegretol, interfere with the bone
marrow, for some reason, in some patients. Now
it varies whether it will interfere with sone
patients the first time they go on the
medi cation, within a month or two their bone
marrow i s depressed, they get anemc, their
white counts change. In other patients it may
take mont hs or years for it to devel op. You
don't know how it's going to react in a
specific patient.

The fact that he notes it now, and he
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Def endant - .. . i1 -Direct
is on this medication, he wants to do further
eval uation by sending him referring him to the
hemat ol ogi st .

Q I want you to assume z took
the stand the other day and said that tegretol
| evel s, or that tegretol would only affect the

white blood count and bl ood values within the

£J - - L ~~ - =~ —i- |~ ~ ~r: i- i_ oo s i_ i R N 1

J Lj-oi_ ©0J.A uiuntiio wi- uaAiuy cue mcuitai_LUU.
Wbul d you agree or disagree with that?

A | would strongly disagree with that.

Q Tell us why.

A Well, first of all, we know that a
medi cati on can affect a patient not just in the
first six months. Patients may devel op
anti bodies to a medication, or it can trigger
some kind of a reaction in the patient's bone
marrow, or affecting the making of the red
cells, or the making of the white cells. To
put it on a six-month time frame, that if
doesn't occur within six months it's not going
to happen, no.

The second reason | give, | have seen
in patients on Dilantin and tegretol that they
will get |owered blood counts months and years,
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Def endant - ... . - Direct
wel |l after that six months, two, three, four
years | ater. The third thing | would say, you
never want to, in medicine, put yourself in a
range, a category. To say if it doesn't happen

in six months it can't be possibly the

medi cation, that is putting yourself in a

corner. That is forgetting the art of
™oa-; . —

Q You said you have experiences in your
practice where patients will have been on
tegretol for many years, it is your opinion

that that can affect their white blood counts?
A Yes.
Q What is the danger in tegreto

affecting the white blood count?
A Obvi ously when the white blood count is

| owered your chances of getting infections are

hi gher. So that is the main concern, that the
white cells fight infection. And the second
concern | would have, in affecting the bone
marrow to |lower the white count, in that case

it possibly affects the making of red cells.
You woul d be concerned about, there m ght be
something triggering in the bone marrow that
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De f endant Direct
could affect their entire well being and put
their life in jeopardy if their bone marrow is

starting to shut down over time.

Q I want you to assume that
testified the other day that " _ - c should
have increased the tegretol of this patient
knowi ng that he had a grand mal seizure four
uay ™ cai i xcx . i“"w yuu ay.

t hat ?

A | strongly disagree.

Q Tell wus why.

A Number one, is the fact that now he
woul d be taking over the management of a
patient that he feels should be managed by a
neurol ogi st . | agree with that management. He
is suddenly now managing the patient for
seizure disorder, which wouldn't be the
appropriate thing to do.

The second reason is, if you're
concerned that the tegretol is affecting the
bone marrow, then why would you want to raise
it? You could make the affect of the bone
marrow much worse. It would be something that
you say, go to the hematol ogi st and
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De f endant Direct
neurol ogi st . I would strongly disagree with
him wanting to raise the tegretol because he
had a seizure four days earlier.

Q I want you to also assume
testified the other day, and he said
should have added another medication at this

April 12th visit. Do you agree or disagree

A Strongly disagree with that also.

Q Tell us why.

A Number one, as | said earlier, he would
be managi ng the patient. Number two is, now
you are adding a drug, drug interaction. You
are already concerned about the possibility of

the tegretol that could be affecting your bone
marr ow. Now you are going to add another drug.
For the same reason that | said previously, you
don't want to do anything that is going to
start adding to the management of the patient.
I don't want to add a second drug. It could
further depress his own marrow or interact with
the other drug.

Q I want you to assume that
testified that it would be his custom and
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Def endant - . - Direct
practice to ask a new patient, such as
, about his previous doctor so that he
could obtain records.
I want you to further assume that if a
patient came to him for prescription medication
it would be his custom and practice to ask that

patient if he brought with him a bottle or vial

| want you to further assume that he
testified if there was no notation in his
record, that he would conclude that that
information was not forthcom ng.
Not wi t hst anding that, | want you to assune
o'ee  t ook the stand the other day and
i ndicated that it was substandard practice,
that it fell below the standard of care for
.lot to call the previous doctor, request
to see a bottle or vial of medication before
prescribing the tegretol, 100 mlIligrams three
times a day.
Woul d you agree or disagree?
A Strongly disagree with that assessment.
Q Tell us why.
A Doctors who are dealing with coherent,
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De f endant Di rect
alert patient comng in, who have a history and
know that he has a seizure disorder, you are
definitely going to take what he says about the
medi cine he is on, and the dosage he is on at
his word. You would be trying to develop a
rapport with a patient, and not have to check
and call to see if you are doing the right

11
It's perfectly reasonabl e. It's never
done, to be calling the other doctor, checking
on what medicine he was on. Calling a
pharmaci st or calling asking him to show you a
bottle of the medicine. Oftenti mes they won't
have it. If he's taking his medication, he is

not going to be walking around with the

medi cation in his pocket. It'"s not a good
thing to put the medication in this pocket. It
heats up the medicine. You woul dn't expect to

get a bottle of medication from him

None of those things are reasonable
t hat he said, Dr. saying that he
should do that. He should be doubting the
patient's dosage; doubting the drug he is
taking; asking do see a bottle; trying to
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Def endant Di rect
confirm or suggest or verify what he says, is
he telling him the truth, or getting accurate
information. You are -- unless there is
somet hing that shows in your clinical
evaluation that he doesn't have -- his mental
status is incoherent, or there is something
that you suspect that he is not telling you the
P S+ 3K1 .= o+, Lo e
converse with you in a normal manner.

Q What do you mean by that?

A Well, you are sitting there evaluating
the patient. You are trying to develop a
rapport. You want to see if he is talking to
you and maki ng sense. As he is talking, if he

starts to go off and brings up things that
don't make any sense, you are going to
understand maybe | should check to see if this
man is telling me the true information.
There is nothing in that office visit,
and nothing in the interaction between
t hat suggested that he
wasn't dealing with anybody who was perfectly
coherent and giving him the proper information.
Q Doct or, how many years have you been in
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Def endant - --9+ Direct
practice?

A 27 years.

Q What is the standard of care on that
issue?
A The standard of care is to interview

the patient, take a history, do an exam nati on.

And you take patient's history at face value

exam nation or in your interaction that makes
you suspect that he is not coherent in giving
you the proper information.

Q Doctor, | want you to assume

testified the other day that there was

no contraindication to a patient who has
epil epsy to having a glass of beer once in a
while, a glass of wine once in a while. In
fact, he even tells his patients, you can have
a glass of wine. Woul d you agree or disagree
with that?

A | would strongly disagree with that.

Q Tell us why.

A There are two reasons. Number one,
al cohol is a depressant. It's a depressant to
your central nervous system and brain function.
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Def endant - Direct
What happens when you take alcohol, you cause a
depressi on of your brain function. Then as you

get out of that depression the function, as the
al cohol wears off your body, in many patients
but particularly in those who have seizure

di sorders, you can get an over stimulating of
the brain, causing a seizure. You don't want
the brain function, where you get a rebound

whi ch could precipitate a seizure in a

susceptible individual |ikes a seizure-type
patient.

The second thing is a little nore
techni cal . When you take al cohol your body has
to metabolize that alcohol in the liver. The
way it does it, it produces enzymes which
breaks the al cohol down. It's a normal thing.

The body recognizes that the alcohol has to be
broken down, metabolized, and excreted out.
When you are taking alcohol you stimulate those
enzymes. Then the liver has got a higher |evel
of medi cation breakdown, the enzymes which
break down all the chem cals in your body to
try to clean up the body.
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Def endant Direct
What it can do, by taking alcohol, vyou

can induce these enzymes to be over
stimul ati ng. Also that will break down not
just the alcohol, but tegretol or any other
drugs that has to pass through the liver and be
broken down and metabolized. You could with
the alcohol not just precipitate a seizure, but
youcanai oOri +G u”ei™~e Lr ver uOnt LauCtizc *nC
drugs in your system a |ot quicker, and |ower

those | evels, and precipitate a seizure in that

manner .

Q Doctor, you saw the April 18th record
regarding his tegretol levels; is that correct,
when he went to the hospital on April 18th?

A Yes, | did.

Q 3.6; is that correct?

A That is correct.

Q How would you clarify 3.67

A I would classify it as being borderline
| evel .

Q Borderline normal ? How?

Borderline |ow.
Q Sir, alcohol affects tegretol |I|evels;

woul d they not?
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De f endant - Direct

A Absol utely.

Q Doctor, | want to show you another
chart of this gentleman's urinalysis, his urine
results. Did they, at the hospital, ever check
for ai cohoi ?

THE COURT: When? When?

MR. NI CHOLAS: April 18th when he

4- "U _ 1_~, N -
Liin ilvOpXUU-L

Q tal ked about this chart a
| ot, about the things they collected for. Do

you know if they ever checked for alcohol
| evel s?
A They did not, because in the way that

record is presented, they check off a little

plus mark when it was checked. If you notice
et henyl is not checked. They did not check for
al cohol, which would have been somet hing that

woul d have been important to check for.

Q Why woul d that have been important?

For the very reason | testified a few
m nut es ago. The al cohol can | ower your
tegretol |evels. It can also precipitate a

seizure in and of itself.
Q Doctor, | want you to assume Dr.
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Def endant - - Direct
z took the stand the other day and said
that this patient, , was having
ml|d seizures prior to April 18 of 2001.

First of all, | would like to ask you,
is there anything in the record that
demonstrates that he was having mld seizures?

A No. In nmy opinion there is nothing in
ui.e r*cor™t. J. £i el e isnosueri unn_ngasarni?”
sei zure.

Q The classification of mld seizure, 1is
that the classification that doctors use?

A No. No doctors use that.

Q No doctor that you know of would use

the word mld seizure?

A No. | can explain.

Q Pl ease expl ain.

A There are two basic types seizures.
One is called petit mal. And that is what the
l[ittle children get. Al'l of a sudden they

start to stare into space for a few seconds.
That is a fairly comon seizure disorder in
children.

Then the other kind is grand mal, which

is where you have the tonic clonic seizure
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Def endant - " : .1 - Direct
where you collapse and have all the spastic
movements and jerking movements. It's
di scharge com ng from the brain. A seizure is

an uncontrolled discharge emanating from the

brain. | have never heard the term mild
seizure.
Q Is it true that you can have a seizure,
A Yes. You say this patient is going
into status epileptus. They are having

mul tiple seizures.
The differentiation into types, petit

mal which is called absent seizure, and grand

mal , that is something you are taught from
medi cal school. That is a basic understanding
of medi ci ne. A patient m ght use the term mld
seizure, but that is not a medical, scientific
term It is not a term a doctor would be
using.

Q Can an epileptics experience a grand
mal seizure? First of all, tell us what tonic

clonic means?
A Tonic clonic means as you are having
the discharge first, when the brain is going to
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Def endant Di rect
be in a shut down mode, everything shuts down.
And that causes you to collapse to the ground.
The second thing that occurs, after you have
that collapse to the ground, then you have the
clonic phase, which is all the discharge, the

firing of the nerves in your body that cause

all of the jerking motions and the flailing
p U Ca una] L

only respond in a limted way. It's going to

start in that fashion. Someti mes both the

tonic part of the seizure and the clonic part
are not as prom nent. They can vary from
seizure to seizure.

In no way would you clarify it as a
ml|ld seizure. In my definition it is a major
thing that occurs in the brain.

Q Can someone have a grand mad seizure
and not be injured seriously?
A Absol utely. That happens all the tinme.

Patients have grand mal seizures everyday, and

many patients are not injured at all. They
don't bite their tongue. They don't have any
maj or injuries to their extremties. Even
times they will not urinate on thensel ves.
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Def endant - " - Direct
That alone -- those three issues, those three
things that occur, iif they don't happen it

doesn't mean you didn't have a grandraal
sei zure.

Q Would it also depend upon their
environment, whether they had it on the bed or

rug or a chair or bed?

concrete surface or around unshi el ded objects
and you are hitting those -- if you are in the
m ddl e of your bed there is nothing to hit.
Then you are going to have certainly worse

damage in the one, and a lot |ess damage in the

ot her.
Q Doctor, the doctors that saw him at the
“* .S.-_ ..,y notes
all of doctors that saw him all the records

t hat have been presented, has any one
hi storian, any doctor, ever said he had patet
mal seizures and now he is having grand mal?
A My recollection is there is only a
mention of grand mal seizure.
Q | want to read you something that
had testified to the other day. It's on
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Def endant Direct
page 260 of the transcript.

" QUESTI ON: Did he ever tell you that
he had a seizure during the entire time you
were living with hin?

" ANSVER: Yes.

"When did he tell you that?

" ANSWER: They would bring him home.

> gr i - e Uy -u-;, SCNL AN LN , -p-v-L A AN

and a cousin would bring him home and they
would tell me he had a seizure. They come in
the house. They would walk him in the house.
And he would sleep after that, after the
sei zure. He woul d sleep just about for hours,
just half of the day after the seizure."”
Doctor, do you have an opinion, to a
reasonabl e degree of medical certainty, what
the significance is of that, of her reporting
that with respect to this gentleman?

A Yes, | do.

Q What is the significance of that?

A The significance is, she is reporting
what s pretty classically called postictal
state after you have the seizure. Because your
body has discharged so many neurons and nerves
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si mul taneously. Your body is exhausted not
just from the muscle activity but the brain

itself is exhausted. You have a tendency,

330

strong tendency to be very weak, and you don't

really want to do anything. You are tired.
You feel I|ike sleeping. Very very typical

That kind of confirms that he's having grand

4 U-, 4
o CcwJ

out in the record.
Q What about the fact that he's being
carried in and he's wiped out for half a day,

tells you that he is having a grand trid?

A That fact that the |egs are weak.
Because they have been used up. The muscle is
-- everything. You have what is called lactic
acid builds up in your body. Whenever you have

serious muscle activity you can get this acid

buil dup in your body. The muscles are

contracting so vigorously. You are weak and
tired, and you are -- you just can't walk or
st and. And carried in is very typical in a

serious grand mal seizure.

Q Woul d someone have that kind of

post-seizure effect if they are having a petit

cdc



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

331

Def endant - Direct
mal seizure?

A Absol utely not.

Q You heard the testimony that he was,

during this time, having that effect on

tegretol 100 mlligrams three times a day?
A That is correct.
Q | want you to further assume that

[ - i~ LCoLC i B
i1CcLU1I11CU o u EEPSEAI I I.AVvV AW . X

April 16th, 2001.

| just have a very few more questions.
| am al most done.

That he returned on April 16, 2001 and
that he had no complaints of seizure activity.
That he had a complaint of a lunp on his wrist.
That i mpression was a ganglion
cyst. That - reassured him And t hat

| want you to assume
testified that it was his custom and practice
to ask the patient if he went to the
neur ol ogi st . |f he had any follow-up it would
customarily conme by way of a letter from the
neurol ogist in the office stating the treatment
pl an.

Do you have an opinion, to a reasonable
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Def endant - - Direct
degree of medical certainty, as to whether or
not what _ ¢ did on that day was

appropriate and within the standard of care?

A Yes, | do.

Q What is your opinion?

A It's perfectly appropriate. He now has
a patient that appears to be stable. He has

uccul|iviiiyii _LiVaprescriptionJ_romtnsear xier
visits. He has a new compl aint then. He | ust

reaffirms his recommendations from the previous

visit. Al'l is within good and accepted medica
pract ice.
MR. NI CHOLAS: | have no further
guesti ons. Thank you, doctor.
THE COURT: W will take a short
break. See you back here in ten
m nut es.

(The jury left the courtroom)

(A recess was taken.)

THE COURT OFFI CER: Jury entering.

(The jury entered the courtroom)

THE COURT: Thank you all very
much. The doctor is rem nded he is
testifying under oath.
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CROSS- EXAM NATI ON

BY MS. DONNEL:

333

Q Good afternoon doctor.

A Good afternoon.

Q You've never testified for me, have
you?

A No, | have not.

\Y% J. NCvCJ. L-CrL-XJ-J-CLJ Xx wx ill 'y JLXJ. Ul, iidvec juu;

A | don't believe so.

Q Have you testified for M.

in the past, maybe not just for iV
? but for the firn?

A It's possible but | don't recal

specifically.

Q More than once?

A I don't recall testifying nore than
once for his firm | don't recall but it could
be.

Q How much time are you getting paid for?

How much money are you getting paid for your
testi mony today?

A Il will not really be getting paid for
my testimony but for nmy time away from the

of fice.
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Q How much are you getting paid?

A $3500 for the day in court.

334

Q Your attorney said that he met with you

right after you reviewed the records. You

charge for reviewing records, right?

A That's correct.

Q How much do you charge for that?

y AJYAJU OaL LW

Q How many hours did you spend? You've

got a lot of records.
A I am sure it was at |east ten hours.
Q You | ooked at the records really

carefully, right?

A Yes, | did.

Q So ten hours times, what is it, $300 an
hour ?

A $350.

Q That could come out to $3500 to review

the records?
A That woul d be about right.
Q Maybe nmore?
A | don't recall the exact number.
Q You went through them page-by-page,

right?
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Def endant - Cross
A Al ways go through every page, Vyes.
Q Did you |look at the transcripts in this

case as we11?

A Yes.

Q The deposition transcripts?

A Yes.

Q Was there a separate charge for

A That is all part of the whole record.

Q Wth respect to the meeting with M.
, after you reviewed the records you

charged for that, right?

A Yes .

Q How much did you charge for that?

A It's the same thing, $350.

Q How many hours did you spend with hin?

A That | haven't cal cul ated. ['m sure it
was a couple of hours. We spent somet hing |ike

t hat .

Q That would be at |ease $7000, right?
That is after your initial review of the
records, correct?

A That's correct.

Q And then prior to comng to court to
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Def endant - . - Cross
give your opinions you met with

again, right?

A Yes.

Q How many times?

A A couple of times | would think.

Q Was ; "there with the two of

you as well?

Q Did you ever discuss the case with
oefore you got up on the stand today?

A No, never.

Q At any rate, when you were with M.
Ni cholas, this is the first time before your
testimony in court, about how long did you
spend?

A | don't recall. Maybe an hour.

Q Maybe two?

A | don't - - could be but | think about
more |ike an hour.
Q Then after that, and again before

comng to court did you spend nore time with

A Yes, because comng to court -- yes,
this past week or two, sure.
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Def endant Cross

Q You discussed the testimony that had
al ready been elicited in this case at that
time, right?

A Yes. You mean the trial transcripts?

Q Correct.

A Yes, that's correct

Q Approxi mately how long did you spend

A Again maybe an hour, hour-and-a-half

Q To discuss all the trial testinmony you
got it all done in an hour - and- a-hal f?

A To discuss specific aspects of the
case.

Q An hour-and-a-half, so that would be
$4757

A As | said | didn't calculate out a bill

for this since |

Q
A
Q
A
billed
Q
readi ng

Did you

Yes, |

revi ewed the case.

read the trial

di d.

You charged for that,

Yes, but

for

About

t he

haven't,

t hat vyet.

tri al

transcript?

as

transcripts?

didn't

said

you?

haven't

how many hours did you spend
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Def endant - . ;... - Cross
A I would say a couple of hours at |east.
Again, | haven't added it all up yet.
Q You went through all the trial

transcripts in a couple of hours?
A | don't know the hours. I can't give
you an exact nunmber right now.

Q Wt hout billing for the trial
+- -, N, NS NN -, r- -~ jz _, 0N - [ <** o r- o> r» T™T-~, . + -3

P (AN LUl -k K > Jd A w U I W mAirl W At o, AU I Uu-LU

that be fair?
MR. NI CHOLAS: That is counsel's
cal cul ati ons.
THE COURT: You can say yes oOr no.
THE W TNESS: | don't know,
exactly know what the final number is
going to come out to.

Q Well, from what you told ne so far that

is about right, right?
THE COURT: Bal | -park figure.

A Somewhere in the neighborhood of 7,000
or 8,000 total amount of compensation of ny
time, for reading the case and comng to court.

Q Wt hout the bill for the trial
transcripts?

A If that is the numbers. I haven't
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De f endant Cross
| ooked at your numbers. If you say those are
the numbers that | gave you then somewhere in

t hat nei ghborhood, yes.
Q You are board certified in interna
medi cine, right?

A Correct

Q Wth respect to your practice, you see
1 -’0 21 ,4 :,L '/- ,VA _«,“L-J,“‘ n
Yes.
Q About how many patients or about how

much time do you spend in your office seeing
patients on a given day, practicing medicine?

A Vari ous times. | have 25 patients in a
day. Sometimes | will have 10. It's vari abl e.

Q Are there sonme days, doctor, that you
don't see patients, |ike today when you're
testifying in court?

A If it's something where |I'm going to be
in court or have a meeting, then | may not see
patients that day, sure.

Q Do you have an office, correct,
exam ning roons?

A Yes .

Q Do you also have a room where you
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Def endant - \! - Cross
review medical/legal stuff?
A No, | don't have a special room for
t hat .

Q Where do you do that?

A Sometimes it will be in the office at
the end of the day. Sometimes it will be at ny
home. It's wherever | can read the records,

Q In the past you have testified in

cases, correct?

A That's correct.

Q You know what a jury verdict search is,
right?

A | have heard of the term but |

woul dn't be able to define it for you.
Q Do you know if there is some way that
you can look into the Internet and find out how

many times a doctor has testified?

A | guess if you tell me that. I don't
know. I have no personal know edge of that.
Q Wth respect to you, have you ever

| ooked on the Internet to see if it's recorded
as to how many times you've testified?
THE COURT: Do you every Google
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Defendant - Cross

yoursel f?

THE W TNESS: No. To Googl e
myself, to look for things I|ike that,
no.

Q You have testified for both plaintiff
and defendant, <correct?

A That's correct.

area of the Internet it would say both
plaintiff and defendant, correct?

A I don't know. Again, | told you | have
no knowl edge of that, description of that thing
you're doing, so | can't answer what would be
found on that.

Q What percentage do you testify for the
plaintiff versus testifying for the defense?
The plaintiff being the injured party and the
defense being the doctor or the hospital.

A Percentage | couldn't give you. I
could give you an estimate.

Q Sure, go ahead.

A Five percent.

Q Five percent for the plaintiff?

A Yes, | have, that | have testified for.
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Def endant - - Cross

Q
you?

A

Q

Q
has you

THE COURT: 95 percent for
hospital s?
THE W TNESS: Ri ght, for doctors.

Doctor, you also have a web page, don't

No, | do not.

You don't have a web page?

Doctor, if | told you that Expert Pages

on their website, would that refresh

your recollection?

A
| tried
removed.
created

expl ai n.

No that -- that is not ny website. And

to get that removed and | cannot get it
I did not create that website. They

It about six or seven years. If 1 can

THE COURT: Somebody made a
website to advertise him

THE W TNESS: I didn't make the
websi te. | tried to get it off.

THE COURT: Very cl ear. You did
not make that website.

THE W TNESS: | did not make that
website.
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Def endant - - Cross
Q You did not pay for it?
A Absol utely not.
Q Do you know how it got there?
A Yes.

MS. DONNEL: I have it blown up
May | put it up for the jury?

THE COURT: There is nothing in

Q Did you know that it has your education
on it?

A Yes, | did know that.

Q Did you know how that information was

obt ai ned?

A Yes, | do know.

Q How was that?

A What happened about six or seven years
ago | got called in the m ddle of a busy day
sayi ng, , Wwe understand you have
done expert testimony. We'd like to ask you
some questions. | gave information to them
not understanding what the Internet was all
about, and how it was going to be used six or
seven years ago.

And then | when -- | saw what they were
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Def endant Cross
doi ng. After going to court about maybe a year
or so ago somebody brought it wup, an attorney

brought it up and said you are on the Internet.

|l said | didn't put myself on the Internet.

The whole thing was a surprise to me. A couple
of years ago | tried to get it off the
internet. Once you're on the Internet it's

Q Who did you call?

THE COURT: Let him finish.

A Somebody at Expert Pages, | spoke to
two people at Expert Pages. I said | didn't
want to be on the Internet. They said you gave
us the information? I said yes. That was a
few years ago. I did not know what it
ent ail ed.

I don't want to be on the Internet. I
did not wunderstand what the Internet was all
about . Unfortunately it's stuck on there. As
| said, maybe I|ast year or the year before when
I was giving testimony in court an attorney
brought it up and said, you're on the Internet.
I was like, that is news to me. | should have
been off.
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Def endant - " e - Cross

Q Doctor, you gave him some information,

right, when they did call you the first time,
right? So you wouldn't want to be on the
Internet? why? Does it hurt your business

testifying?

MR. NI CHOLAS: Obj ection Judge.

THE COURT: Sust ai ned. s your
on the Internet. I's that your
gquestion?

MS. DONNEL: Yes, your Honor

THE COURT: Why woul dn't you want

to be on Internet?

THE W TNESS: | don't trust the
| nternet. It's something that | don't
under st and. | don't want to be on the
| nt ernet. Unfortunately I'm on there.

Q Why don't you --

MR. NI CHOLAS We ware going far
af ield here.

THE COURT: Why don't you trust
the Internet, doctor?

THE W TNESS: I don't trust the
| nt ernet. Apparently everything that
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Def endant - - Cross
goes on the Internet is transmtted
wor | dwi de. | feel there is no security
or privacy.

Q Now you're worl dwi de. Isn't that
great ?
MR. NI CHOLAS: Judge.
THE COURT: Move on.
LA U V- in B e wA v . waihix Aj-ivA)
called, that you usually give expert medical
reviews to defendant attorneys in medica

mal practice cases?

A Not in that manner. They asked ne
guestions. I answered that then.

Q Are you telling nme that you didn't tell
them that you usually give medical reviews to
def endant attorneys in medical mal practice
cases?

A They asked ne somet hing.

THE COURT: Did you say that?
THE W TNESS: | did not say that
to them

Q Do you know how they got

i nformati on?

MR.

NI CHOLAS:

Judge,

t hat

she

i s
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Def endant - . . .. _"™ - Cross

tal king about things that she has here

that are not in evidence.

THE COURT: Overrul ed. You may
have told them that. Did you say that
to thent

THE W TNESS: They asked me
questions about how many defendant

Ci AL EAAAtoAion
could affirmatively -- 1 did more
defendant's work than plaintiff's work,
something like that. It was in that
kind of a manner.

Q 95 percent more, right?

No. That was -- that question was, as
far as testimony, they wanted to know about
revi ewi ng cases. They were asking me about
revi ewi ng cases not going to court.

Q Al so, doctor, you told them did you
that in addition to 20 years of experience and
13 years as a medical/legal expert, you have
testified in court over a dozen tinmes?

THE COURT: Did you tell them
t hat ?

THE W TNESS: Yes.
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Def endant Cross
Q When did they take this information,
about six or seven years ago?

A By the fact it says 20 years in private

practice, | am 27-and-a-half years in private
practice. It was about seven years ago.
Q After the seven years -- withdrawn.

They took this information from you
SHVE 1> + 4 14 o 1 A -PA -
in court, correct?

A That's correct

Q Approxi mately how many times each year

do you testify?

A It may average out to once or twice
maybe, depending. The total amount of tinmes,
it would make more sense if | give you that
number .

Q Once or twice?

A I will give you total number if you
want to clarify it. It's about 28 tinmes | have

been to court in 20 years.
Q 28 times in 20 years?
A About that. That is nmy recollection.
Q Did you also tell them when they
called, that you have also acted a consultant
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Def endant - - Cross
to businesses in the general community and
social and medical groups where environmental
issues are involved?
A | have never used that word consultant.
| don't recall what they asked me. | didn't
use those words.

Q You also told them you are were

country if necessary; correct?

A Again, they asked me questions and I
answered them And | didn't know this was
being created in this manner. | was basically

naive in answering these questions on the phone
to them So that is how that came up. | never
said that | wll travel all over the country.
| don't remember saying that.
Q Have you traveled to different parts of
the country for depositions and for testifying?
A Never .
Q You have never travelled to another

state to give testimony?

A Never.
Q Never flown anywhere?
A Never.
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Q

A

Q

To give

Never

Cross

testi mony?

350

Was it your inclination that you would,

if someone would pay you to do it?

Q

MR.

THE

NI CHOLAS: Asked and answer ed.

COURT: Overrul ed. She' s

pressing.

Now, t hi

initially bring i

A

Q

A

Q

Never br
It never
Never.

Your bus

reputation?

A

Q

counsel ,

A

Q

assaul t;
A

injuries

woul d

s initially -- did this website

n business?

ought me any business.

bought you any business?

iness is generally your

say so.

Your reputation mostly among defense

correct?

I would say so.
Doctor, you didn't think that
injuries were the result of an
did you?
I don't understand the question.

are we

taking about?

Whi ch
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Def endant - " . ' Cross

Q Maybe his brain hemorrhage and the
necessity for the issues in this case. You
didn't think it was from an assault, did you?

A | think it's a possibility definitely

Q You think it's a possibility
definitely?

MR. NI CHOLAS: Can counsel stop
Qyvzici.i—J-ixy uiic alio«ci ;

THE COURT: This is a cross
exam nation technique. Go ahead.

Q You | ooked at the records carefully so
you know that there was, at |east there was a
bl ood | evel of tegretol drawn when the patient
had a seizure 4-8-01 by Mercy Medical Center
correct?

A Correct.

Q You also know that there was at | east
one blood |evel drawn on 4-18-01, after he was
admtted into the hospital seizing; correct?

THE COURT: Adm tted into the
hospital in whatever condition he may
have been in.

A Yes, |I'm aware of that.

Q Now, the |level on 4-8-01, according to
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Def endant - T _j_ - Cross

Mercy Medical Center, ranges 8.7. That was

within what is known as a therapeutic range;

correct ?
THE COURT: The |evel of what,
ma' am?
MS. DONNEL: The | evel of
tegretol. I'm sorry, your Honor.

THE COURT: What was considered to
be the therapeutic range? \What was
t hat ?

MS. DONNEL: 8.7.

Q Doct or, what does therapeutic range
mean?
A Therapeutic range is, a |aboratory

comes up with what they consider to be the
normal range for a level of a drug in your
bl ood. And based on their techniques that they
use in the lab, they will printout a range,
going from the low of what they consider to be

t herapeutic, to a high of what they consider to

be therapeutic. It's not based on the clinical
i nformation. It is purely based on | aboratory
met hods.
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De f endant Cross
THE COURT: In other words, a |ab
was | ooking actually for tegretol in
his bl ood; is that right?
THE W TNESS: That's correct.
THE COURT: They came up with this
particul ar percentage. I know it's not

percentage.

Q It's reflective of a patient taking his
medi cation; correct? It's one way of |ooking
to see whether the patient is taking his
medi cat ion?

A It can be.

Q We know at | east one | evel, on 4-18 at

2010, that is mlitary time doctor, 8:10 p. m

it was 3:6; is that correct?
A That's correct.
Q According to South Nassau Communities

Hospital's technique in analyzing the form
there to see whether the drug is in the
t herapeutic range. That goes between four and
ten; correct?

A According to that Iab, yes.

Q 3.6, you consider that sub therapeutic,
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Defendant - Cross
right?

A No. I can't accept that
characterization.

Q You can't. At any rate, assault, |if
the patient was assaulted wouldn't make those
bl ood | evels go down; would it?

A No. Not assault per se, no.

what you just said. You were saying
the lab values to be therapeutic would
be between 4 and 10. When you saw it
it was 3.6 you said, | wouldn't guess
it to be below therapeutic |evel.

THE W TNESS: Il will clarify that,
i f you want.

Q Why wouldn't it be below therapeutic

level?

A As | said, you always have to take the
clinical condition into account. Some patients
when they get back a |evel, whether it's

tegretol or digitalis or whatever the drug is,
it comes in below what is called the

t herapeutic |evel. It always has to be
clinically correl ated. It's up to the doctor
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to determ ne whet her

t herapeutic |evel or not,
THE COURT:
aski ng.

THE W TNESS:

355

i - Cross
the patient is at the
not the | ab.
That is what she was

I m sunderstood her.

Yes.

THE COURT: Based on the pure
lcvCID aiviic, _LL- wab Jdciuw uiiciClIiCui LL.
| evel ?

THE W TNESS: According to that
lab | agree.

Q There are two kinds of therapeutic. We
can agree on that, right? There is clinical
t herapeutic and |lab therapeutic, right?

A Yes. The lab put in a range. They
call it therapeutic range. There is an
i mportant difference.

Q Yes, there is. Because there -- if a
patient is having seizures but he is stil
within the therapeutic range, you have to do
somet hi ng about that, don't you?

A | would agree.

seizures and you are so called

t herapeutic range,

then you must

If you are having

in the
come up with a
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Def endant Cross
di agnosis of why those seizures are occurring.
Does it have anything to do with the medicine,
the level of the medicine. It may not have
anything to do with either of those two things
Q Somebody seizing, and they're on
medi cati on someti mes, doctor, isn't it a good

thing to try to adjust the dose so that you

A | have got to disagree with that.

Q Is there something funny? VWhat is
funny? You are saying you have to agree?

THE COURT: He doesn't have to
agree with anything. He is a witness
on the stand.

Woul d you agree with that?

THE W TNESS: | would say that
characterization, that's incorrect.

Q If somebody is seizing and is within
the therapeutic range, you would just let him
seize?

A No, of course not.

Q What would you do?

A The most important thing in medicine,
which is why | disagree with you, you have to
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Def endant - D ; 1. - Cross
come up with a diagnosis. I f you think
medi cine is that simple, if you think your
gqguestion inmplies such a sinmplicity. Because a

person is seizing, they have a level that is
not in the therapeutic range, you've got your
answer, you're not practicing conplete

medi ci ne. You are not wunderstanding the

pauiculL _LO cli ITUUJ. viuuai aiiu Lucy Jdave iuall y-

other reasons why they're seizing than that
drug or the level of that drug. That is a
critical element of --
THE COURT: Your problem with her
is that you are making assunmptions.
The patient may be seizing because of a
brain tunor.
THE W TNESS: That is my point.
THE COURT: What she is saying,

based upon no other symptonol ogy except

these blood levels, if the patient was
seizing -- dot dot dot, ma' am
Q If the patient was seizing and was
within the therapeutic range you would -- could

you attempt to adjust the medication to stop
the seizures?
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Def endant - _ . 1 - Cross
A If you use the term ever, that is a
possibility. That precludes making a
di agnosis, which is the most inportant thing,
is to make the diagnosis of why the patient is
havi ng seizures and has the blood in the Ievel
that is therapeutic. That is what is so

critical. That is the crux of the issue in

The patient had a seizure, had the

tegretol level that was within the therapeutic
range and had a seizure. Which tells you

somet hing very important. It tells you that
that seizure is probably very like, nore likely

than not, certainly within a reasonable medical

certainty, there is some other reason why the

patient is having a seizure. It's not related
to the tegretol. It's not related to the |evel
of the tegretol. Somet hi ng el se must be

causing that patient's seizure, since that
patient is apparently in therapeutic range.
There is some other explanation as to why that
patient is having a seizure. That is why I
can't agree, when you go into the low |evels,
let me raise the level. That is not thinking
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Def endant - i - Cross
That is not making a diagnosis. That is not
using the art of medicine.
Q Doctor, you | ooked at the South Nassau
records real carefully, right?
A I looked at them, yes, ma' am
Q You saw that on one of the

consultations that they said that the tegretol

t hat, right?

A I believe there was some type of
evidence of |ower levels or non-compliance,
yes.

MR. NI CHOLAS: Which admi ssion?
MS. DONNEL: Sout h Nassau.

THE COURT: Dat e?

MS. DONNEL: 4-18-01.

Q Date of consultation 4-18-01. He was
getting tegretol. He got to the hospital. So
this, more likely than not this is probably the
first |evel drawn; correct?

A Yes. If that is the first |evel,

believe if you say that.
Q 2.3 is |lower than 3.6, right?
A Correct.
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Def endant - . - Cross

Q In fact, 2.3 is sub therapeutic,
woul dn't you say?

A It's |low, yes. Sub therapeutic, sure.
In that |ab value, yes.

Q Assault would not cause the tegretoi
| evel on 4-18-01 to decrease to 2.3; would it?

A No. I would agree with that.
tegretoi level falls below the therapeutic
range, especially when it falls below the
t herapeutic range, you are inviting a seizure;
cori3a8cLKr

A | ncreasing the risk of seizure. I
woul d agree with that.

Q Wth respect to the Mercy Hospita
emergency room of April 8, 2001, you knew that

record said that the patient mssed a pill;

correct?
A Yes, | believe that.
Q Not al ways. Woul d you agree, not

al ways but sometimes, when a patient m sses a
dose of their anti seizure medication this
could result in a seizure?

A It's in the realm of possibility, yes.
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Def endant Cross

Q But in this case it's not possible
because it would support the plaintiff's
position; correct?

MR. NI CHOLAS: Objecti on.
THE COURT: Overrul ed. Pressi ng
on Ccross.

A No. I would say that based upon ny

o P AV~ -~ - N
presentation of this patient, who had a seizure
with the tegretol level in a therapeutic range,
that something else is causing those seizures.
And it's not related to the tegretol or the
| evel of the tegretol, which is the critical,
one of the critical elements of this case.

Q On 4-8-01, doctor, is it your testimony
that the patient probably had a beer?

A | think you have to consider that
that's it's a possibility that there are other
medi cati ons, or ingestion of substances which
could be interacting with the tegretol or
affecting the patient's brain function, or
there could be something else going on. It's
just one of the diagnostic possibilities, which
tells you, based upon what you said about the
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Def endant - . ,. - Cross
testing level being in therapeutic range, he
had a seizure anyway.

Q Do you see anywhere in the record that
he had al cohol on his breath?

THE CODRT: Was there anything?

A Not hi ng that said that. That doesn't
mean you don't have alcohol if you don't have
Q Isn'"t it a fact that when a nurse

triages a patient, and when a doctor exam nes a
pati ent when they smell alcohol on their breath
that is put into the medical record, especially
when a patient has a seizure?

A That | would definitely agree with,
that if they smell it.

Q There is nothing in the Mercy medica

record on April 8, 2001 regarding alcohol on
his breath, is there?

A | agree with that.

Q You still think that the patient m ght

have had a beer on that day?
MR. NI CHOLAS: He never testified
to that.
THE COURT: She is pressing on
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Def endant - b ‘... - Cross
Cross.
A Is the fact that he had a seizure and

the fact that the |evel was therapeutic, would
you have to consider that? That is an
I mportant possibility in this patient.

Q Doct or on 4-8-01 there was no

t oxi col ogy screen, there was no drug screen on

A-Q-C\»n On 4-S-02 W-'S hVioro ™= hnvirn”rru
drawn?

A No .

Q You would have to consider maybe --
let's see what time of day. He was there on

4-8-01. By this |aboratory result of 8.7
-- excuse me a mnute. The record indicates

bl ood was dawn at 11:26 a.m correct?

A Correct.

Q You think he was drinking that morning?

A All I said, it was a possibility to
consider in a patient who has seizures. Ther e
is nothing unusual about ny stating that. That

is the good practice of medicine to consider
that possibility in somebody who has seizures,
whet her they have alcohol on their breath or
not .
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Def endant - - Cross

Q Is that the art of medicine?

A Good practice of medicine, art and
medi ci ne both. There is a scientific basis for
why you are concerned about the alcohol, as |
testified earlier.

Q What is your scientific basis for being
concerned about the alcohol?

7 TWo T Said in A l-00l--imrAr-i-<r  217ATAANTA In 3o
two significant effects. One it's --

Q That is not ny question.

MR. NI CHOLAS: She asked him a
guest i on.

THE COURT: He is answering the

question.
A Al cohol has a depressant effect. You
have a rebound hyperexcitabi lity. Al cohol
causes the liver to work harder and to

met abolize any drug or drugs that are in your
system It can lower the level of drugs in the
bl ood because it goes through the liver to be
met abol i zed, and the enzymes break down the
products and medicines that go through your
body.

Q On 4-8 there is no evidence of

cdc



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

365

Def endant - Cross
hyperexcitability in A demeanor ?
A I am tal king about in the brain. | f
you take alcohol, you have a rebound, you can

have a rebound seizure in a seizure-susceptible
i ndi vidual 1ike . You have to
consi der that not just that day but any day you
come in and the patient has a seizure.

TR - e 1 AS "u 4
thi. (-

foot one, weighing about 150, 160 pounds, would
one beer cause that hyperexcitability state in

the brain?

A It's possible. That is why | testified
earlier that you should always tell your
patient never to have a beer. [t's not Ilikely
for one beer in a |arge man. But what | have
seen in patients is that they will never tell

you exactly that they are taking one beer
They can take two beers. It's not a good
habi t .

To tell a patient to take any al cohol

with a seizure disorder, that is not a good

thing to do because of the reasons | stated
Q You say one beer is not likely in a
| arge man. You would suspect that a
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Def endant - Cross
neur ol ogi st would agree with that statement;
correct ?

A Which statement, the statement not
i kely?
Q Not |ikely.
A | don't know Probably they woul d. I

don't know.

one sip could cause a seizure?
MR. NI CHOLAS: Whet her what
neur ol ogi st woul d?
THE COURT: Sust ai ned.

Q Have you conferred with neurol ogists
with respect to your epileptic patients at any
time?

A Yes, of course.

Q Have you ever tal ked about a sip of
beer causing hyperexcitability in a patient's
brain resulting in a seizure?

A Not a sip, but not drinking alcohol,
yes, definitely.

Q Have you ever tal ked about drinking one
beer, with a neurologist, causing a seizure in
an epileptic patient?
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Def endant - ' - Cross
MR. NI CHOLAS: Objection.
THE COURT: Overrul ed.
Q Have you ever talked to a neurol ogist?
A Sur e. The neurol ogi st agrees. We're
in agreement that you shouldn't take alcohol
when you have a seizure disorder.

MS. DONNEL: That is not ny

Q Have you specifically spoken with a
neur ol ogi st regarding an epileptic patient
havi ng one beer resulting in a seizure?

A I would say yes, that has been
di scussed in the past over the years.

THE COURT: Be that as it may, how
| ong do you think your cross is going
to be?

MS. DONNEL: Very | ong, Judge.

THE COURT: See you back here at
2:15. Don't discuss this case among
yourselves or with anyone.

(The jury left the courtroom)
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(Wher eupon, a |uncheon recess was taken.)

* * *

AFTERNOON SESSI ON

(The follow ng testinony was recorded in
open court by Oficial Court Reporter Margaret
Kopacz:)

THE COURT OFFI CER.  Jury entering.

(Whereupon, the jury entered the
courtroom)

THE COURT: You may continue your
cross-examnation. The witness is remnded he is
testifying under oath.

MS. DONNEL: Thank you, your Honor.

(BY MS. DONNEL:)

Q Good afternoon, Doctor.
A Cood afternoon
Q Now, Doctor, we were tal king about assault as

one of your theories of what happened in this case
causi ng M.

THE COURT: He doesn't have to propose
any theories. That was not one of his theories,,
just sonething to be considered, he said.

MS. DONNEL: Well, can | probe?

THE COURT: Yes, but do it by asking
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guestions -- he's a defense wi tness, he's not
obligated to put forth any burden or to put forth
any theories.

Q Doctor, wth respect to your testinony

previously about considering assault as a potentia
cause for M. Robinson's seizure and subsequent brain

damage, Doctor, is there anything, any evidence --

THE CQOURT: No, no, no, nma' am He never

said there was a potential assault which led to a

seizure which led his brain damage. | believe what
he was potentially considering was an assault and
fall to the ground and hitting his head causing
brain damage; is that right, sir?
THE W TNESS: That's correct, your Honor.
THE COURT: Listen closely to what he is
saying. Go ahead.

Q Wth respect to your consideration that the

patient may have been assaulted, fell, hit his head

whi ch caused a seizure and subsequent the brain danage

THE COURT: No, ma'am There's nothing
about the seizure. He fell, hit his head causing
brain damage; is that right, sir?

THE WTNESS: That's correct, your Honor

Q Doctor, with respect to your prior testinony
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- Defendant - Cross 370
regarding the possibility of an assault, do you have an
opinion within a reasonabl e degree of nedical certainty
that the assault resulted in a fall and that caused a
sei zure?

A No, | never said that. | said that the --
since we don't know what happened, and ~ 1 was
found basically unconsci ous, stuporous, however you want
to say it, on the ground, you don't really know what
happened, and that's a consideration of an assault that
coul d have caused henorrhaging or bleeding in the brain.
That has to be considered in this patient.

Q Wuld it be also your opinion then that the
henorrhaging or bleeding in the brain caused the
sei zure?

A Ch, well, first of all, any kind of
henorrhagi ng, anything that's irritating in the brain
can trigger off a seizure because a seizure originates
in what's called an irritative focus in the brain. So
absol utely way beyond a reasonabl e nedi cal diagnosis,:
you woul d have to consider that bleeding, blood in the
brain, can precipitate a seizure because it's an
irritative focus. The bl ood does not belong in the
brain tissue like that. Just in the blood vessels of
the brain tissue, not directly irritating the brain.

And if it does directly irritate the brain, it can
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trigger off a seizure. This is a known medical fact,
this is not speculation on ny part. This is just
somet hi ng that doctors know. We have seen that in the
past .

Q And, Doctor, is there any evidence anywhere
in the hospital records that you reviewed or the medica
records that you reviewed that supports this position?

A Yes, there is.

Q What is that?

THE COURT: Ma' am what position? He was
just talking about a physiol ogical process.

MS. DONNEL: That supports the position
that the patient may have been assaulted.

THE COURT: Ckay. Is there anything you
saw that - -

A Yes. When the patient had CAT scans done,
MRl s and when he had surgery, there was henorrhage,
there was a blood clot deep in the brain tissue. There
was -- in order to get henorrhage, you nust have sone
ki nd of trauma. Now, is the trauma because there's
damage com ng from the outside causing danage to the
brain -- the cells, did a blood vessel just henorrhage
and | eak, which can happen? And so you have deep in --
what's called the intracerebral area, not in the top of

brain portion where it sits on the brain and pushes into
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the brain, it's not just below the surface of the brain,
this was sonething that was deep in the brain. So you
really don't -- you cannot determ ne just on the basis
of that where indeed the initial henorrhaging started or
how it started or why it started. So it has to be a
consideration in the -- basically in the differentia
di agnosis of this patient because he had bl ood deep

within the brain tissue.

Q That could al so be caused by a fall and
striking your head as well, correct?
A Less likely than sonething happening from

inside the brain, and | wll tell you why if you want to
hear it .
Q | don't want to hear it
Now, Doctor, in fact, isn't there a
pre-hospital care report in the South Nassau

Communi ti es' records?

A | believe so, yes.

Q You reviewed that, right?

A Yes.

Q And isn't there a box on that for unarned

assault that's not checked?

A | believe -- if you say it, | believe it.
Q O her than -- well, on the CAT scans, there's
no evidence of a fractured skull, is there?
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A Correct.

Q Do you have a subspecialty in neurol ogy?

A No.

Q Ot her than the CAT scans that you have
referred to, is there any evidence whatsoever in any of

the records that supports the position or that supports
your consideration that the patient was assaulted?
A No, other than what | said, it's a

possibility that has to be considered.

Q And with respect to that the patient may have
had a beer and that caused the seizure, is there
anything -- any evidence anywhere in the nedical records

that supports that?

MR. NI CHOLAS: Judge, objection. \here
did counsel get had a beer? | don't know where
she's getting that from

THE COURT: Overrul ed.

Phrased correctly, is there anything in
this medical record to show he inbibed alcoho
prior to the event?

THE W TNESS: In the nedical records for
this event, no nothing that proves that he had it
in this event, no.

Q Now, in fact, with respect to this seizure

that he suffered four days before seeing - for
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the first tine on April 8, 2001, is there anything in
the record of Mercy Medical Center April 8, 2001 which
supports any position or consideration that the patient
had a beer before that seizure? Any evidence
what soever ?
A Evi dence, no.
THE COURT: Next question.
Q Now, wth respect to lack of sleep, did you
di scuss the potential of the patient having a |ack or
| oss of sleep prior to the seizure suffered April 18,
2001 as he did on 12/2, 2000 conplaining of that in the
energency roon? Did you discuss that as a potenti al
cause for this man's seizure?
MR NI CHOLAS:. Judge, objection as
I npr oper .
THE COURT: It's inproper, but she's
pr obi ng now.
A | don't understand the question. D scuss,:
consi der or --
THE COURT: She will rephrase her
guesti on.
MR NI CHOLAS:. Judge, can we approach for
one nonent ?
THE COURT: Therees no need to.

MR NI CHOLAS: | just need to ask one
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guesti on.

Q

Center records for

Doct or,

adm ssion but t

A

Q

Yes.

And

i ndi cates that

- Defendant - Cross

THE COURT: Let's go ahead.

did you review the Mercy Medi cal

the energency roomvisit, not any

he enmergency roomvisit of 12/2, 20007

in that enmergency roomrecord it

the patient was conplaining of

| i ght headness because he hadn't slept for nore than two

hours in the past five days; is that correct?

A

Q

Yes,

Did you consi der

| recollect that.

this case the fact that the patient my

in formng your opinions in

have suffered a

seizure due to the fact that maybe he didn't get sleep?

A
consi der

Q

d]y

yes, that's one of the factors that you

I n anybody who has a seizure.

I s there anything,

any evi dence what soever in

the record of 4/18, 2001 that supports that?

THE COURT: That supports he didn't have

a lack of sleep.

A

Q

No.

Not in the 4/18, no.

Is there anything in

4/ 12/ 01 and 4/16/01 that supports that?

A

Q

Not hing in the records.

Now,

you were talking about
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bl ood count, decreased henogl obin and hematocrit,

correct, anem a?

A Correct.
Q Caused by Tegretol in this case, correct?
A | didn't say caused, but it's a strong

consideration, it's in your differential diagnosis.

Q You canme to that strong concl usion?

A Based upon ny nedi cal know edge and expertise
that that's one of the things that causes a |ow
henogl obin and low white count. \Wen you see the two in
conjunction, that means you are having suppression of
the bone marrow that's affecting both the white cells
and the red cells which you say, well, it's less likely
to be a bleeding issue; it could be sonething to do with
the medi cation or some other toxic effect, so it's a
serious consideration in this patient.

Q You woul dn't want to increase Tegretol
because that could cause an infection, and the patient
could die, right?

A No, | didn't say that. | said that it could
wor sen the hematol ogi cal abnormalities.

THE COURT: She was saying if you
continue to throw down his WBC, he was going to .be
subject to infection and can die?

A Yes. If you extend it out, extrapolate it
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out, yes, it's a possibility, that's correct.
Q You never treated this patient, right?
A No, of course not.

MR. NI CHOLAS: Objection
THE COURT: Overrul ed.
0 What records did you review in this case?
A Al'l the patient records from -- that were
given to me which includes the hospital records, the

clinic records that he had prior to seeing Dr. Halper,

all the Exam nation Before Trials of all the parties
I nvol ved.
Q Can you list me the records that you
revi ewed?
A Ot her than what | told you, you know, and I
seen the post-hospital -- | saw through the whole

hospital stay after he had his event.

Q You can't list me any of the medical records?
A Just what | said.

Q By nane.

A No, | can't. They're all in there. .l have

reviewed all the records both prior to the event and
after the event.

Q Well, surely you |ooked at the Huntington
Hospital record, correct?

A If it's in there with the rest of the
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records, | saw all the records involved wth this
patient.

Q Did you note that on the transfer summary
fromHunti ngton Hospital, it says, "It was also noted

during this hospital course that he had anem a, and
based on the old records, the anem a was worked up
before and did not show any obvi ous cause;" were you
aware of that?

A Yeah. Anema --

Q So you, Doctor, who've never seen this
patient, never treated this patient, based on your
review of records is going to conme into this courthouse

and tell this jury that he has anem a because of the

Tegretol; is that correct?
A | didn't say that. | said that that was a
serious consideration because he's on Tegretol. And

just because you had anema prior --

THE COURT: Serious consideration because
he was on Tegretol. That's all, that's the
response to the question.

Q Doctor, even in the Huntington Hospita
transfer summary, it even indicates that the patient had
sone tests done as well, and there was no conclusion; is
that correct?

A Yeah. That doesn't affect ny opinion on the
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matter.

Q That he had a henogl obin el ectrophoresis -
whi ch was nor mal ?

THE COURT: Are you aware of that?

Q Did that affect your opinion at all?

A Yeah, that actually rules out one of the
consi derations. \Whoever ordered that was |ooking for
abnormalities of the henogl obin such as sickle cell
anem a, sickle cell trait. That was a good test to have
done. It just makes it -- you know, one of the
consi derations has been ruled out.

Q But that wasn't the only test that's been
done in the past, right, fromyour review of the
records?

A That's correct.

Q Now, Doctor, April 8, 2001 patient suffered a
seizure. You had tal ked about on Direct Exam nation
different types of seizures. And grand mal seizures are
al ways big ones, right?

A No, | didn't say that. | said that there's
only two distinctions of seizures, petit mal and grand
mal .  And grand mal neans you have to have a discharge
comng fromthe brain itself, and it's always a
significant discharge because the brain is the center of

all the nerve function, so when you have a seizure, you
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are going to have a grand mal seizure if you have that
tonic-clonic-type seizure, and that there's no such
thing as what is called a mld seizure even though the
patient may refer to it. You're either having a grand
mal seizure or petit mal. That distinction |I felt had
to be made because there's sonehow the notion cane up
that there's such a thing as mld seizure. There isn't.
That's not a nedical term nol ogy.

Q Let nme ask you this, a patient usually --
that's an epileptic usually knows the type of seizure he
has, correct?

A Hi storically or when they actually are having
a seizure?

Q Wel |, when he has a seizure, he knows what he
IS experiencing, correct?

A No. By definition, you |ose consciousness,
and it's only after the fact that you can intinmate or
inmply if you find yourself, you know, groggy and sl eepy
and | ethargic, you realize, oh, | had another seizure.
You don't know what is going on when it's happening.

You don't say I'mhaving a seizure right now, it's not
possi bl e.

Q Surely you are aware of the April 8, 2001

energency roomrecord and what it says, correct?

A Oh, vyes.
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Q And it also says in there in quotes that the
patient usually has |ight ones, doesn't it?
A That was a history of -- yes, it says that.
Q And a patient usually, when it cones to
sei zures, tries to adequately describe them because he
doesn't like having them isn't that correct?
MR N CHOLAS: njection to the form
THE COURT:  Sust ai ned. | think what she

is saying is, if you say there are only two types

of seizures, petit mal and grand nmal seizures, if
the patient could describe to his physician maybe
or nurse and he wites in his ow record that he
had a light seizure, would that be a grand nmal or
petit mal seizure?

THE WTNESS: Well, the nurse is only

16
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descri bing what was reported to her, so she's
taking a subjective history fromthe patient. The
patient cannot recall exactly what he had, which is
nmy point is that because you | ose consci ousness,

you don't know, you are not able to visualize
yoursel f or be aware cognitively of what is going
on in the mddle of the seizure. It's only after
the effect. So sone patients will say, well,
because | didn't have a major injury, | nust have

not had a bad seizure. But I'mtelling you froma
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medi cal standpoint, there's only those two basic
types, petit mal and grand nmal seizures, and

' has had grand mal seizures for many
years.

Q Well, you are not suggesting that a patient,
after a seizure, wouldn't be able to know whet her he had
a huge seizure or a lighter seizure, are you?

A Well, as | said, part of a grand mal seizure
is you |l ose consciousness. You are inpaired nentally.
You're only guessing and inferring from your
post-seizure state what you thought you had but --

THE COURT: Let's not bicker over this.

In that post-seizure state a person could say that

was a mld one or that was a bad one; is that

ri ght?

THE W TNESS: He could say that, but it's
not medically based.

THE COURT: We all know that, we all ;
under st and the concept. Let's go.

Q Surely you don't think was |ying
when he made that statement in the April 8, 2001 Mercy
Medi cal Center records, do you? Do you have any reason
to believe he was |ying about that?

A No. Lying, no, of course not.

Q Wth respect to the sarcoidosis, when you
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reviewed this case, did you have a consideration that
sarcoidosis, the patient's history of this disease, my
have played a part in causing this seizure?

A | don't understand the question. Which
seizure are you referring to now?

Q I"'msorry, April 18, 2001.

A The April 18 adm ssion. Yes, it's a
consi deration because sarcoid is a w despread systemc
di sease wth what's called granul omas. You get scar
tissue formng in various parts of your body,
particularly the lungs it nostly affects, but it can
affect the brain, it can affect other parts of the body,
the kidneys. So it's a consideration in the
differential.

Q But this patient's sarcoidosis, fromyour
review of the records, was in his lungs, wasn't it?

A Yes. It nostly appeared to be confined to
the lungs, which 90 percent of cases are, so he would
just fit into that 90 percent.

Q So it wasn't in the brain?

A No. The only way you could really tell for
sure if it's in the brainis if you actually take tissue
bi opsy, so --

Q And there's no evidence in this case, is

there, that there was any sarcoidosis in "
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brain, is there?

A That's correct.

Q And, in fact, sarcoidosis would not cause a
decrease in the Tegretol level in the blood, would it?

A That's correct.

Q And truly, lack of sleep, if the patient
suffered a lack of sleep, that would not cause a
decrease in the Tegretol level in his blood either
would it?

A Not per se lack of sleep

Q Lack of sleep causes a decrease in the
Tegretol level?

A | said not per se lack of sleep.

Q Now, with respect to drugs, you considered
drugs, Doctor, did you not as a potential cause of

seizure he sustained on 4/18/01, right?

A Yes, that's a consideration.

Q And, Doctor, you reviewed the records, right,
and you saw a toxicology, right, report for 4/18/01?

A That's correct.

Q When you first saw this toxicology report,
did you read it right, or did you think that he was
positive for amphetam nes, barbiturates,
benzodi azepi nes, cocaine metabolite, nmethadone, opiates,

phenot hi azi nes and tricyclic antidepressants; is that
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what you first thought?

MR. NI CHOLAS: Objection, your Honor.

THE COURT: It's quite -- technically,
it's an inmproper question because you broke it into
so many different areas. Rephr ase.

Q Doctor, when you first |ooked at this
t oxi col ogy report when you first reviewed these records,
did you think that the toxicology report showed that the
pati ent was positive for anphetam nes?

A No, | did not think that.

Q Did you think that the toxicology report
showed that the patient was positive for barbiturates?

A No, | did not think that.

Q Did you think, when you first reviewed this
t oxi col ogy report, that the patient was positive for
benzodi azepi nes?

A There's a positive on that one because it
mentioned in the upper section there

Q Ri ght, because it says patient results are
not ed above, correct?

A Correct.

Q In fact, because the patient had anot her
seizure in the emergency room after he arrived at the
hospital, he was given Valium and Ativan, correct?

A Correct.

nt k



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

- Defendant - Cross 386
Q And that's why that level is positive; isn't
that correct?
A Most likely, yes, that's correct.
Q Now, when you first |ooked at this toxicol ogy
report, did you think the patient was positive for

cocai ne netabolite?

A No, | did not.

Q Did you think he was positive for nethadone?
A No.

Q O opi ates?

A No.

Q Phenot hi azi nes?

A No.

Q O tricyclic antidepressants?

A No.

Q So, Doctor, with respect to drugs, is there

any evi dence anywhere in the April 18, 2001 Mercy
Hospital adm ssion that indicates that the patient had
been taking drugs which caused his seizure?

A There's no evidence, but certain things were
not tested.

Q And, Doctor, when you say certain things were
not tested, they didn't test for aspirin, did they?

A No.

Q They didn't test for acetone, did they?
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THE COURT: What do you feel may not have
been tested for which were relevant?

THE W TNESS: Mari j uana,
t etrahydrocannabi nol THC, was not tested for, which
shoul d have been, and al cohol should be been tested
for. Those are two things that can be
contributory, and they should have been tested.
Q Well, Doctor, you weren't there that day,
you?

THE COURT: \\here?

Q At Mercy Hospital an April 18, 2001?
A No, | wasn't there.
Q Doctor, there were doctors taking care of the

patient, right?

A Yes.

Q And if the patient came in with alcohol on

his breath, don't you think they would have tested for

et hanol ?

MR. NI CHOLAS: Judge, didn't we go
t hrough this already?

THE COURT: Do you think they should have
tested if there was alcohol on his breath?

THE W TNESS: I f he had al cohol on his
breath and if he didn't have alcohol on his breath

because sometinmes you won't snmell alcohol on the
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br eat h.

THE COURT: O if he snelled marijuana,
shoul d he have been tested?

THE W TNESS: He shoul d have been tested
even if he wasn't because that's a consideration of
sonebody who has a sensorium deterioration,
sonebody who's in coma, sonebody who has a seizure.
Those are things that should be tested in ny
opi ni on. | stand on that.

Q So the doctors at
commtted mal practice in not testing for that?

MR N CHOLAS: njection. He didn't say

t hat .
THE COURT: Did they?
A Not that it's mal practice. It's a judgnent
call. They should have used their judgnent and

exercised it and gotten those two drugs tested.

Q Do you have any reason to believe that they
did not exercise their best judgnent in testing and
treating on April 18, 2001?

A In reference to not ordering an al cohol |Ievel
and not getting a THC screening, they should have done,
that's nmy opinion

Q Are you saying they did not use their best

judgnment in treating when he canme in with
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the seizure on April 187
THE COURT: He said they should have
given it to him Move on.
Q Now, is there any evidence anywhere in the

April 18, 2001 records that would support the position

t hat had taken marijuana?
A No evi dence, | agree.
Q Is there any evidence in the Mercy Hospita

Medi cal Center records of April 18, 2001 that

had been drinking? |Is there any evidence?
A There's no evidence.
Q And now let ne ask you this: | f
had been drinking and that caused his -- would that have

caused his decrease in the Tegretol |evel?

A Well, nmost definitely could have, as |
expl ai ned several tinmes before.

Q It could have caused a decrease from 8.7 on

4/8 to 3.6 or |ower on 4/18?

A Yes, it could have.

Q He woul d have had to drink a lot, wouldn't he
have?

A Not necessarily. Once the enzymes are

i nducted as we call them once they're going and they're
stimul ated, they will netabolize everything that passes

t hrough the liver. This is not sone theory that | am
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comng up with. This is good practice of medicine.
This is known medical facts, it happens all the.time.

Q What also is a known medical fact, Doctor, is
it not, is if the patient's Tegretol dose is cut in half
for six days and he m sses 1800 m | ligrams of his
dosing, that could also, and more likely than not, cause
a drop in Tegretol level, correct?

A Well, you gave me two things there. You said
also, | would agree with. More likely than not, | would
di sagree with.

Q You think it's alcohol that did it when

there's no evidence in the chart whatsoever rather than

the patient's Tegretol; is that your opinion?
A No, | didn't say that.
Q Okay. Well, let me ask you this: Did

, when he saw the patient on April 12, 2001,

prescribe a dose of Tegretol, 100 mlligrams three times

a day?
A Agr eed.
Q And woul d you also agree that the South

Nassau Famly Clinic records, that's the clinic he went
to, you must have reviewed that, he was on 200
mlligrams three times a day prior to seeing t :
correct?

A | agree.
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Q And, Doctor, if you cut a patient's Tegretol
dosaging in half, 100 mlligranms, and assum ng the
patient is taking the prescription three tinmes a day
from4/12, 2001 to 4/18, 2001, would not you see a drop
in the Tegretol Ilevel?

A Are you asking nme in general or specifically
with this patient, because there are two different
answer s?

Q Two different answers because it's a

different answer in this case than it would be in

general ?
A In general --
Q Asi de from al cohol, aside from anything,

okay, if this patient was prescribed half of his dose
and took it for six days, would you not expect to see a
drop in the Tegretol |evel?
A You woul d expect to see it generally;
Q And a drop in Tegretol level invites
seizures; isn't that a fact?
MR NICHOLAS: In this case, Judge, or in
general ?
THE COURT: Overall, in general, does a
drop in Tegretol levels invite seizures?
A In general, | would agree. Yes, | would

agree in general.
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Now, we know Dr. Hal per prescribed the

100 mlIligranms, as we just said, correct?

Yes.

You reviewed the pharmacy records?

Yes.

Now, there was a prescription for April 1,

2001 for Tegretol,

it's listed here as Carbamazepi ne, |

al ways pronounce it wong. At any rate, that's

Tegretol,

A

Q
A

what you are sayi ng.

Q

correct?

CGeneric version, yes.

For 200 mlligrams, correct?

Yes. |

can't see it fromhere, but | accept

That's very smal |

| will hand it to up, Doctor. |It's been

previously marked here as Plaintiff's 4.

MS.

W t ness?

Q

DONNEL: Judge, may | hand it to the

Can you see the prescription, Doctor, 4/1,

2001 for Tegretol,

o >» O » O >

200 mlligramtablets?

Yes, | do.

And that'

Yes, it

s for 30 tablets, correct?

is only for 30 tablets.

So that would last him 10 days, correct?

That's correct.

And that

was filled because there's sonething
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under filled-sold date, correct?

A Were are you | ooki ng?
THE COURT: Look up, she can point to it.

Q This is the fill-sold date colunmn, correct?
A Yeah, right.

Q When you first |ooked at this record, Doctor,

you saw that there was an entry for 4/11, 2001, did you

not ?
A What are you tal king about, on this page?
Q On this page.
Yes, | see a notation there on the bottom
left.
Q Did you read it right the first time? Dd

you see that it was not filled, or did you think that

that was filled?
MR, NI CHOLAS: I"'mgoing to object to the

form did you read it right the first tine.

THE COURT: Overrul ed, she's probing.
A Yeah, | read it right because it's in the

fill and quantity. | thought it was strange because it

was only for 30 pills, which even if he took it three

tinmes a day --

I"'m not tal king about 4/1, Doctor.
What are you tal ki ng about ?

Q I"'m tal king about 4/11. That's for 30 pills
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too, so you thought that was --

A Well, if you let ne speak, there's a
prescription number. Usual ly the way it works,
prescription nunmber is witten, the drug is mentioned,
the dosage, the person who manufacturers it and then
there's the amount. And in this prescription, it's just
there, and there's no further entries on that |ine of
4/11, so it's irregular because the dosage and the
amount alone -- | mean the number of pills you're
getting is a very small amount, so it's sonme kind of
tied-over prescription that was either called in or
what ever, given in some way. It is an irregular anount
for somebody who's on a seizure medicine to have only 30
pills given to them

Q Doctor, when you first discussed this case or
| ooked at the records and gave sone opinions, did you

give the opinion that this prescription had been filled

and, therefore, i probably never even took
r prescription? Did you give that opinion?
A That was not an opinion that | gave.
Q At any rate, there was a prescription by
for 100 mlIligrams, chewable tablets, right,

chewabl e tablets for 4/11, or April 11, 2001 which was
filled, right?

A Agr eed.
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Q Now, : testified, | want you to

assume, that he doesn't treat this type of patient,

ri ght?

A | agree.

Q Did you read that in his testinony?

A | agree he said that, yes.

Q But, Doctor, when you issue a prescription
for somebody, that's treatment, is it not; yes or no?

Is that considered treatment in the world of the art of
medi ci ne?

A Well, in the art of medicine, you always want
to keep a patient --

Q Doctor, yes or no, is that treatnment?

A In the art of medicine, yes.

THE COURT: That's the answer.

A O course.
Q r had no business prescribing this
prescription for did he, since he didn't

treat these types of patients?

A Oh, | disagree with that strongly.

Q Now, Doctor, do you know if had a
physi cal disability that day that he couldn't pick up a
t el ephone and ascertain what the patient's dose had
been? Do you know if he had a physical disability?

THE COURT: Do you know if he did or not?

nt k



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Def endant - Cross 396

A | don't know if he did or not.

Q And, Doctor, wouldn't it have been
reasonable, wouldn't it have been reasonable for him or
prudent for him --

THE COURT: Ma' am now you are asking two
questions, wouldn't it have been reasonabl e,
woul dn"t it have been prudent. If he says yes, we

don't know if it's reasonable or prudent.

MS. DONNEL: | will rephrase it.
Q You said, Doctor, in your Direct Exam nation
that it would have been a prudent course on 5

part to refer this patient to a neurologist, you said
that, correct?

A Correct.

Q Wouldn't it also have been a prudent course
to check the prescription on Tegretol before prescribing

It, seeing as he didn't treat these types of patients?

A He did check the prescription

Q He checked the prescription via asking the
patient?

A Yes.

Q And he also saw the other written entry by

A That's correct.

Q However, that wasn't the right dose, was it?
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A That was the dose he was told by the patient.

Q That's not ne question. Yes or no, was that
the right dose?

MR. NI CHOLAS: Obj ection to the word
right.
THE COURT: Overrul ed.

A No. It was not the dose he was getting,
that's correct.

Q Doctor, seeing as he had a seizure four days
prior -- | mean this isn't just a patient comng in
with, you know, just a history of epilepsy, he had a
sei zure four days prior, correct?

A Correct.

Q Under those circunstances, shouldn't

have picked up the phone and either called a
neur ol ogi st he usually refers patients to, _, or

checked with one of the patient's previous doctors to

see what he had been on prior to comng to Hal per's

of fice?

A As | testified earlier, that is not
necessary. That is not within the standard. No doct or
does that.

Q It's not within the standard to --

MR. NI CHOLAS: Let himfinish the answer.

THE COURT: Did you finish your answer?
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A That is not what doctors do or have ever done
in that situation. They do exactly what this doctor
di d.
Q Doctor, you also testified you wouldn't
second-guess a patient, you wouldn't want to disturb

that repertoire in the art of nedicine, correct?

A | didn't say repertoire, | said rapport.

Q Rapport, correct?

A That's correct.

Q So rather -- and then the patient tells you

he is on 100 mlligrans three times a day, right, and

you are not famliar with the nedication --

testified, correct, he wasn't famliar with the

medi cation? 1Isn't that what you read in his testinony?
A Famliar nmeaning that he is prescribing it as

treating for seizures, but he knows what the nedication

I'S.

Q How do you know that?

A Because | know that he referred the patient
to a hematol ogi st, and he knows that the drug -- he is

famliar with the drug enough that he knew it could

| ower the person's blood counts, white counts, so he is
famliar, and | would not agree that he is not famliar
wi th the nedicine.

Q He did testify, did he not, that he wasn't
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Def endant - Cross
famliar with dosaging of it; did he testify to that?
MR NI CHOLAS: Judge, he never testified
to that. Cbjection
THE COURT: Overruled. It's his

recol | ecti on.

A | don't recall that, and I would have to see
the testinony to see what | can give you an opinion on.
Q | don't need your opinion right now.

MR DONNEL: Qnjection, Judge.
THE COURT: Just get to the question.
Q Doctor, with respect to the PDR did you know
t hat testified that he was not aware that the
dosage for children over 12 and adults, the dosage was
-- the mninumdosage, 200 mlligranms twice a day, so
that would be 400 mlIligrans a day, did you read that
testinony?
MR. NI CHOLAS: Judge, objection. He
never testified to that.
THE COURT: It wll be the jury's
recoll ection that controls. Go ahead.
A | don't recollect that testinony.
Q And, Doctor, certainly a prescription for 300
mlligranms a day would be a child' s dose; would you not
agree with that?

A I would not agree with that as | tal ked about
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i ndi vidualizing, you would always keep it to an
i ndi vidual patient. That dosage may be the dosage for
that patient.
THE COURT: That's not what her question
was. Her question was, ordinarily, not whether a
big husky old guy or husky old woman were taking a
child' s dose. She wants to know, did you recognize
that as being a commonly known child' s dose?
THE WTNESS: | don't recognize that.
woul d not use that term
THE COURT: Don't quibble over terns. Do
you recognize it as being a pediatric dose?
THE WTNESS: I'msorry, your Honor, it's
i ke sonebody being on -- if they take another
medi cation, to say, oh, you're on a mnuscul e dose,
| would never mnimze the dosage sonebody is on.
THE COURT: The question we're askingiis,
do you ever recognize or observe this type of dose
at 100 mlligrans to be pediatric, child, not
related to ability of patient to tolerate or to
take the dose, but did you recognize this as,
generally speaking, a child s dose of this
medi cati on?
THE WTNESS: Well, if you say generally,

then I would say yes, in a general phrase.
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Generally, | would agree with that.
Q And, in fact, Doctor, you are famliar wth

the Physician's Desk Reference, right?

A Yes.
Q You use it all the tine, or if you need to
refer -- to get dosaging information or information

about a drug, do you use it?

A | use it as a reference only.

Q And nost doctors in this country use it,
don't they?

A As a reference? What's the rest of the
guestion? Use it as what?

Q Use it as -- to look up drugs, |ook up drug
i nformation?

MR. NI CHOLAS:. Judge, objection to the
formin terms of just foundation of the question.
THE COURT: Rephrase.

Q Doctor, with respect to this particular book
is it not a fact that it's virtually in every doctor's
office in this country?

A Oh, | would agree with that.

Q Now, Doctor, with respect to this children's
dosage, and in fact, in fact, when the patient had it
filled at the pharmacy, the hundred m|ligram dosage

comes in chewable tabs, doesn't it?

nt k

401



L - Defendant - Cross 402

A There's a reason for that, yes.
Q And, Doctor, shouldn't that have been a red
flag if had been aware or had tried to

ascertain in any manner what the proper dosagi ng was of

Tegretol, shouldn't that have been a red flag that
having epilepsy all his life, and having a

sei zure four days ago, couldn't have possibly been on

100 mlligrams three times a day? Wuldn't that have
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been a red fl ag?

A Red flag to whont?

gquesti on.

Q Shoul dn't t hat

| don't

under st and t he

have been a red flag to

had he known this was a children's dose?

A No, but he --

MR. NI CHOLAS:

Judge.

THE COURT:

Can you answer

THE W TNESS:

can't answer it.

Obj ection to the form

Not the way it's phrased,

answer the questi on.

the question?

100

THE COURT: He can't
Q Doctor, certainly, you are aware that
mlligrams three times a day is a children's dose,

correct?

MR. NI CHOLAS:

testified to that.
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THE COURT: She's probing, sir.
A | didn't concede that.
THE COURT: She's not asking whether you
concede. She said to you recognize that 100
mlligrans three tines a day to be a child' s dosage

for this nedication?

THE W TNESS: | had said earlier that |
did not recognize that, | don't use those terns.
Q Well, whatever terns you do use, Doctor, that

particular dose is really generally a children's dose;
is that not correct?

A I would agree with that, as | did already.

Q My question is, if - had been
famliar with the proper dosaging of Tegretol, shouldn't
that have been a red flag and alerted himto the
possibility --

THE COURT: No, red flag and alerted, all
this other business. Ask himthis question, since
you, as a practicing physician, recognized that as
a children's dose, shouldn't ' have al so
recognized it in his state of practice?

THE WTNESS: M/ opinion is is that he
believed that was the dosage he was on, and he
prescribed that dosage.

THE COURT: That's not the question. The
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question is, should he have al so recogni zed that as
a children's dose?

THE WTNESS: But | never even conceded
that it was a children's dose. It's a |lower does
that's generally given to children.

THE COURT: Therefore, should he have
recogni zed that as a |ower does generally given to
children is what she wants to know.

THE W TNESS: Is that critical in his

deci si on-maki ng practice?
THE COURT: She just wants to know
whet her he shoul d have recognized that as a | ower

dose generally given to children?

THE WTNESS: | can't answer the
gquestion. | don't really understand what --
Q You don't want to answer the question,

Doct or, do you?
MR. NI CHOLAS: (bjection, Judge.
THE COURT: She's probing.

Q You don't want to answer that question
because then you would have to concede that Dr. Hal per
was negligent in this case, so you don't want to answer
t hat question.

MR, NI CHOLAS: njection, Judge.

Q Is that a fair statenent?
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THE COURT: Sust ai ned, sustai ned.

Q You have a definition of controlled seizures,
right?
A | don't understand what you nean when you say

"controlled seizures."

Q When you use the phrase controlled seizures,
do you have an understanding -- well, wthdrawn.

Let nme ask you this, Doctor: You reviewed
Dr. Hal per's records, right?

A Yes, | did.

Q Let nme refresh your recollection. I will
hand themup to you. They have been previously marked
as Plaintiff's nunber 1. You see the entry that

wote for April 12, 20017

A Yes.

Q Do you see where he wites under inpression
sei zure disorder, then he's got a dash and controlled is
stuck to the side; do you see that?

A Yes, that | see.

Q So is _ not using the proper
term nol ogy? You don't know what controlled seizures
are?

A He's using the proper term nology. You used
the wong thing. You said controlled seizures. There's

no such thing. He wote it correctly, seizure disorder
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dash controll ed. That's why | didn't agree with you

because you said it wrong. You're making a point of
everything that I'm saying, and I'mtelling you this is
written correctly, seizure disorder controll ed. You

said controlled seizures.

Q Can you tell me the difference?

A Certainly. This is the correct nmedical term
you have a seizure disorder --

Q But, Doctor --

THE COURT: He's attenpting to answer
your questi on. Go ahead.

A This is the correct term nol ogy. | mpr essi on,
sei zure di sorder that he relayed to the doctor, he's
controlled, he has no problems with seizures now, he's
wal ki ng into the office. So he puts down seizure
di sorder controll ed. He's not having seizure that day,
the day before. Yes, he went to the hospital few days
ago. He wal ks into his office, he is controlled on the
medi cation that he is on. That's written in the correct
term The term controlled seizure that you nentioned,
ma' am - -

Q What does that mean?

A Doesn't nmean anything in medicine. This is
what it means correctly, seizure disorder controlled

THE COURT: Next question, thank you
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