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DR. M QO TROV CRCSS DONNEL

CROSS- EXAM NATI ON
BYMS. DONNEL:
Q. Good afternoon, Doct or.
A. Hi.
Q. Doctor, you' ve never net me, right?
A. Just earlier in the day when you wal ked i n.
Q But | nean I've never consulted you on a
case before?
A. Not to ny know edge. | don't recall.
Q Not many plaintiffs do, do they?
MR. KAPNER: Obj ecti on.
THE W TNESS: |'msorry?
THE COURT: Sust ai ned.
Q Doctor, you knowwhat a plaintiff i s, right?

A. Yes.
Q Inalawsuit?
A. Yes.

Q And that's a person who's bringing the
| awsui t because they believe they' ve beenin a
mal practice case, nalpractice? |s that correct?
MR. KAPNER: Judge, obj ecti on.
THE COURT: Overrul ed.

A. Yes.
Q. Sonebody |i ke inthis case?
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A. Yes. Can you just speak up just a bit

pl ease?

Q. Sure. Sonebody |ike I n
t his case?

A. Yes.

Q In your career you' ve testified in cases

many ti mes. Correct?

A. | don't knowthe exact number. | think in
ny career |'d say approximately about 20 tines but |
don't have an exact number .

Q And have you testified i n any of those 20
times for the plaintiff?

A. | just once | believe.

Q You testified for a plaintiff once?

A. Yes.

Q And out of the hundreds of cases that you
have revi ewed over the years which --

MR. KAPNER: Obj ecti on.

MS. DONNEL: Striket hat.

THE COURT: The questionis
W t hdr awn?

MS. DONNEL: Yes.

THE COURT: Next questi on.

Q Doctor, whendidyou first start revi ew ng
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cases for litigation purposes?

A, Well, I'msure over a 20 year period at

| east .
Q So that brings us back to the m d-80s or so?

A. Approximately. |'mnot sure.

Q VWhen were you licensed to practice nedici ne?
A. "T79.

Q So --

A. Medicine, ' 74; oncology' 79.

Q And when were you board certified in
oncol ogy?

A. "T79.

Q So approximately five years, sixyears out
you started reviewi ng cases for litigation?

A | woul d say approxi mately.

Q And approxi mately how nany cases do you
review a year?

A. Well, this varies of course but | would say
generally I would say a few a nont h.

Q So that woul d be about 50 a year?

A. Could be less or it could be nore but --

Q On the average?

A Well, if you're tal king about a fewa nonth

| ' dsay that'dbe about 12tines 2; 25, 30, nmaybe
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mor e, maybel ess.
Q Threetinmes 12is 367

A. Right.

Q Okay. So sonmewhere around 36 ont he average
a year?

A. O |ess.

Q Andovertheyears, inthepast 20years,
you' ve-- you' vel ookedat hundreds of cases.
Correct ?

A. Correct.

Q Andinall of those years hownany cases
have you supported or reviewed for the plaintiff?

A. Very few.

Q Doctor, si ncel998haveyour evi ewedany
cases for theplaintiff?

A. Yes.

Q Approxi matel y how many?

A. | would say | don't knowhowmany. |
probably -- | canonly think of one.

Q Anddoyourecall testifyingina case
Joseph Car bona and Kar en Car bona agai nst Mari e Jonas
et al , that wasonFebr uar y6thof 1998andt hat was
I nthe GCounty of Kings? Do yourecall that?

A. No, | don't.
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Q Ddyou at that tine give this testinony on
recr oss-exam nati on by Mr. Cannavo:
(Asread) Question: It'strue, Doctor, that
I nthe years you have been doing this you have only
testified for one plaintiff. Correct?
Answer: Yes.

MR. KAPNER: Judge, obj ecti on.

THE COURT: It's sustained.

Ms . Donnel , he' s acknow edged t hat
I n present testinony so --

MS. DONNEL: No, Judge. Wat I'm
asking him he said from'98 to present
he's -- he's testified for one. |'mgoing
before '98 nowin his career.

MR. KAPNER: He wasn't askedt hat .

THE COURT: But did you ask t hat
substanti ve question?

MS. DONNEL: Yes, your Honor. |
t hought | di d.

THE COURT: Ask hi mthe substantive
guestion agai n.

MS. DONNEL: Sur e.

Q. Doctor --
THE COURT: No. Not fromthe
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transcript --
MS. DONNEL: Ri ght .
THE COURT: -- ask hi mthe

f oundati on questi on.
MS. DONNEL: Yes. your Honor .
Q Doctor, 1998 back to when you first began
reviewi ng cases, between that period of tinme how

many cases did you reviewfor the plaintiff?

47

A. | would say very fewbut | can't renmenber.

Q. OCkay.

A. Sure.

Q Dd --

A. | would acknow edge very fewbut | don't
recall .

Q Okay. Doctor, thetestinony |l readtoyou,

does that refresh your recoll ection?

A. No. Not really.

Q Now, when were you asked to reviewthis case

for Mr. Kapner?

A. Several years ago.

Q And at that tine what did you revi ew?

A. | reviewed therecords, youknow, of the
treating doctors and t he depositions.

Q Wuuld you have reviewed Dr . Shobin's
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records?

A. | renmenber here reviewing his records, yes.

Q. Dr. Lerner's records?

A. No, | don't believe |l sawlLerner's records
other than the -- the clearance | think that he gave
for the patient.

Q For the surgery --

A. Right.

Q --on August 27th --

THE COURT: Ms . Donnel and Doct or,
you both can't talk at the sanme tine so try
to coordi nate t he questi on and answer .

Q And Doctor, didyoureviewDr . Seiden's
records?

A. Yes.
Q North Shore Surgicenter?
A. Yes.

Q. DdyoureviewDr . Barenbaum s records
[sic] ?

A. | don't recall.

Q He's the obstetrician she went to --
A. Right.

Q ~--1in 19977

A. Right.
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Q And did you ask whet her you revi ened
Dr . Caruso's records?

A. Yes.

Q. Dr. Martinez?

A. Martinez hospitalization, surgery; yes.

Q That woul d have been t he January ' 98
surgery?

A. Correct.

Q And did you reviewDr . Caruso's oncol ogi cal

records?
A. Yes.
Q And as well, didyoureviewthe stemcell

t herapy records from Col unbi a Presbyterian?

A. Yes.

Q. And --

A. Not then. | can't recall when | revi ened
t hose but | have reviewed t hem yes.

Q And when you reviewed this case several
years ago you cane to a concl usion, didyounot, and
formed an opi ni on?

A. Yes.

Q And the opinion that you formed, that was
based on t he knowl edge that you had at that ti me.

Correct?
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A. Correct.

Q Now, prior toyour trial testinony today did
you revi ew addi ti onal records?

A. Yes.

Q And woul d that be the records fromthe tri al
transcripts?

A. Yes.

Q That would be the testinony given here at
the trial?

A. Yes.

Q And with respect to that testinony there was
-- didyour opinion-- well, withdrawn. Strike
t hat .

Wth respect to the testinony that you did
reviewthat was in addition to the testinony --to
t he records that you revi ened way back, sone years
back, sonme of those facts weredifferent. Right?

MR. KAPNER: Judge, obj ecti on.
THE COURT: Yes; astoform
Ms . Donnel .
MS. DONNEL: Okay.
Q Wthrespect totherecords -- the trial
transcripts that youdidreview, sone of the

testinony was different, wasn't it?
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A. Um, you have to ask ne specifically what
you're referring t o.

THE COURT: Yes. That's sustai ned.

Q Well, with respect to whether or not
Dr . Seidenexcisedthemass, wasn't there a
difference in testinony between t he deposition and
the trial transcript?

MR. KAPNER: Obj ecti on.

THE COURT: Sust ai ned.

Ms . Donnel, woul d you maybe
establish what specific trial transcripts
he revi ewed?

MS. DONNEL: Sur e.

THE COURT: And t hen maybe pose your
guestions fromthere?

Q Doctor, withrespect tothe trial
transcripts that you revi ewed, didyou reviewthe
trial transcript of ?

A. Yes.

Q And didyou reviewthe trial transcript of
Dr . Sei den?

A. Yes.

Q Ddyoureviewthe trial transcript of

Dr . Zi nberg?
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A. Yes.

Q And did youreviewthe trial transcript of
Dr . H rschman?

A. Yes.

Q And did you reviewthe transcript of
Dr . Partridge?

A. Yes.

Q  You nust have been busy t his past week.

MR. KAPNER: Judge, obj ecti on.
THE COURT: Wel |, that's sustai ned,
Ms . Donnel .

Q Doctor, withrespect to your charges your
counsel asked you if you were conpensat ed, what
you' re being paid to be here in court and he didn't
ask you how much so I'mgonna.

How much are you being paid to give

testinony here today in court?

A. Well, I'mnot being paid for testinony
today. |I'mbeing paid for the tine anay fromny
practice.

Q  However you may phrase i t, what are you
bei ng pai d?

A. For today?

Q. Yes.
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A. Approximately $3500.

Q And whenyou initially reviewed t he case
what wer e you pai d t hen?

A. | don't recall.

Q Doyourecall what your hourly -- didyou
have hourly charges back t hen?

A. Probably.

Q And can you recall what they were?

A.Urn, | could. | don't recall specifically.
They' r e probabl y about $300 an hour .

Q You have sonebody i n your office that takes
careof all t hat for you?

A. No. Not necessarily.

Q Do you have a sheet on which all of your
charges are on and gi ve t o def ense attorneys?

A. Aninvoice.

Q Do you have any thing that when you' re first
consul tedyoufaxt hemast o, youknow, howyou' re
goi ng t o be pai d?

A. Ah, no.

Q Wthrespect toyour initial reviewof this
case did you -- howmnany hours did you spendonit?

A. | don't recall.

Q Atthat tine-- well, wouldit have been at
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| east five hours?
A. Probably. Aroundfive hours.
Q And Doctor, withrespect tothetrial
testinony that you reviewed in this case
approxi mately how many hours did that take you?
A. | would say approximately four hours.
Q And wth respect to that hownuch did you
char ge?
A. Well, | haven't charged.
Q What do you anticipate the charges to be?
A. Well, | hadn't thought about it yet but say
if we did four hours it would be approxi mately $350
per hour for four hours.
Q. So about 1400.
THE COURT: Ms . Donnel, wasit a
question?
MS. DONNEL: Yes.
THE COURT: You may answer t hat .
Q Is it about $14007?
A. Is that what it conputes to?
THE COURT: Three-fifty tinmes four.
Yes?
THE W TNESS: Okay.

Q Is the answer "yes"?
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A. If yousay so.

Q Wel |, Doctor, 350and350is700, right?
And then 700 tines 2 i s 14007

A. Okay.

Q Now, you net with Mr . Kapner beforethis
trial. Correct?

A. Correct.

Q Andwhenyounet wi t hhi m--well, youmust
havechar gedfor your tinet hen, right?

A. Most likely.

Q And for howlong didyou neet w th hinf

A. Oh, | don't recall the specifics. Generally
theneetingswoul dbeabout anhour.

Q Doyourecall --doyourecall hownany
times younet with hinf

A. Ah, t woor three.

Q And you charged separate for that t oo,
didn't you?

A. Yes.

Q Wat do you charge for each pretri al
meeti ng?

A. What pretrial neeting?

Q WthMr. Kapner.

A. Therei s none.
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Q No, no. | askedyouif younet with

Mr . Kapner beforethistrial.

A. Right. | toldyoutw tothreeti mes.
Q. Correct.
A. Yeah.

Q So I'masking you, at each of those tines
what woul d -- what was your charge?

A. Well, againit would be approximately. |
don't recall specifics but generally those neetings
woul d be about an hour and it woul d be 300 to 350 an
hour approxi mately, inthat range.

Q So an additional thousand fifty. So were
t here any ot her chargesinthis caseto Mr . Kapner's
law firmfor reviewof this matter?

A. Not that | recall.

Q So it would have been about $7,450 in total ?
A. Isit? Isthat the total?
Q That's what | added it up today.
A. Okay.
THE COURT: Wel |, you're posinga
question?

Q Youwuldn't argue wwthne if | toldyou
that's what it added upt o, would you?

A. No. | think you' ve so far been good with
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t he mat hemati cs.
Q Doctor, when you were first consulted on
t hi s case - -
A. Uh-hum
Q -- did you speak to Mr . Kapner?
A. | don't recall.
Q D dyou speak with soneone fromMartin
G earwater & Bell?
A. Yes. Yes.
Q And you' ve revi ewed many cases for that
firm Correct?
A. | wouldn't say many but | have revi ewed
cases.
THE COURT: Overrul ed. You may
answer .
Q Approxi matel y how nmany cases have you
revi ewed?

A. | have no i dea.

Q You' ve worked with Mr . Kapner beforet oo.

Correct?
A. Correct.
Q  About how nmany tinmes?

A. I can't. | don't knowexactly. | recall

| east once.

57
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Q Andwth respect to Martin Cearwater &

Bell, doyourecall if you' ve reviewed cases for

themin excess of 20 tinmes?
A. | really don't know.

Q Wedtonmkealist, didn't you, as to what

cases you reviewed and - -

A. Yes.

Q -- and who you reviewed themfor?

A. Yes.

Q Do youstill nmake a list?

A. No.

Q Wiy not?

A. | stopped doing it years ago.

Q Ddit happento be a problemat trial?

MR. KAPNER: Judge, obj ecti on.
THE COURT: Wel |, astothe formof

I t, Ms. Donnel - -

MS. DONNEL: Okay.

THE COURT: -- ask it inadifferent
way .

Q Doctor, were you asked for a copy of this
list at atrial inthe past?

A. | don't recall.

Q Wien was the last tinme you nmai ntained such a
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list?

A. Oh, | don't know. | -- 1 can't recall.
It's been a whi | e.

Q Wuld it have been -- would you have
maintained it at |least in 19977

A, '97? | don't recall.

Q Do yourecall testifying at a case Rhonda
Zal ayet, Z-A-L-A-Y-E-T, Denestrio (phonetic) agai nst
Nassau Radi ol ogy Group et al ? That woul d have been
Decenber 14, 20017

A. No, | don't.

Q At that tine you testified for another
defense firm-- wel |, actually at that tine you
testified for Martin Cearwater & Bell again, right?

A. Ah, actually | don't know.

Q Before Judge Dana Wnsl ow i n Nassau?

A. | don't recall.

Q And Mr . Kapner was on that case
coincidentallyt oo, right?

A. Oh, was he?

Q According to the transcript.

Doctor, didyou -- were you asked this
qguestion at that tinme and did you give this answer?

(As read) Question -- page 28 -- doyou - -
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wel | , do you renenber testifying in a case called
Keller vs. Wiite-Ready inthe United States D strict
Court in the Eastern District of New York?

MR. KAPNER: Obj ecti on.

THE COURT: Let her finishthe

gquesti on.
Q (Asread) Answer: Yes.

And in that case were you asked t he
foll owi ng question and did you give the follow ng
answer ?

( Asread) Quot e, Doctor, doyounaintaina
| ist of the cases that you have testified inthis
thelast fiveyears, andthat was i n 1997?

Answer: Yes.

Question: Wuldyou provide us with that
list please?

Answer: Yes.

Do you recall that?

Ah, no.

Do you make notes - -
No, | don't.

-- when you revi ew cases?

No. Cenerally not.

O > O » O > O

And i s there a reason that you have t hat
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practice of not maki ng notes --
MR. KAPNER: Obj ecti on.

Q -- and putting themin a report and taking
anythingtocourt wwthyou; isthere areason for
t hat ?

MR. KAPNER: Obj ecti on.

THE COURT: Are you readi ng from
somnet hi ng?

MS. DONNEL: |'mjust asking a
quest i on, Judge.

THE COURT: It's overrul ed.

THE W TNESS: |'msorry?

Q Is there areason that you don't nake notes
or bring anything to court with you?

A It'sjust | cando it just as well w thout
not es.

Q Doctor, by the tinme youreviewed this
several years agountil thetrial cane up this
stayed fresh in your m nd?

A. | don't know. | nean when | meet, | |ook at
the records thentells ne what thecasei s. It's
all 1 can say.

Q So woul d ny understandi ng be correct that

you reviewed t he case years ago, cane to an opinion
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and then you had a rereviewal | the records again

before the trial?

A. | may sonetinmes. Youneanthis trial?

Q. Yes.

A. | assune that | reviewed t he records agai n.
Q Wat I'masking you is though, didyou

remenber this case or did you have to start afresh

whenthetrial cameup, thistrial?

A. | renmenbered the case.
Q. Now - -
A.  You know. | just net with Erik a fewweeks

ago | think it was or a nonth ago.

Q So what you're telling me i s you review 36
cases or so ayear, you were consulted several years
ago, you- - sothat' s probablyaround200, 250 cases
at | east that you sawin betweenthis one, right?

A. Possibly.

Q And you telling this jury that you
remenbered this case w thout notes?

MR. KAPNER: Objecti on.

A. | don't --

THE COURT: Overrul ed.

A. -- use notes.

Q. Ddyou --
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A. | reviewthe case and | -- and | renenbered
the case at that ti me.

Q D dyou send an opinion letter to the firm
of Martin Cearwater & Bell outlining what you felt
to be the deviations?

A. Ah, first of all --

MR. KAPNER: Obj ecti on.

A. --noletter was sent here.

MS. DONNEL: W thdrawn. Strike
t hat .

THE COURT: It's sustained. It's
sust ai ned. Go ahead.

Q Ddyou, at thetinme you first reviewed t he
case, didyou send any kind of aletter on your
| etterhead or any kind of a statenent as to what you

felt the caseto be, what your opinionwas?

A No.

Q You sent himabill, right?

A. | sent aninvoice, yes.

Q And doyou, wthrespect to your invoices,

keep themin a separate file so you knowwhich is
| egal and whi ch i s nedical ?

A. No.

Q They're kept with your patient's files?
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A. | really don't keep the i nvoi ces.

Q. \Were -- where do they go?

A . Theyjust --theyaremai | edout.

Q. Nobody follows uponit tomke sure you're
pai d?

A. Cenerallynot, no.

Q  You don't have any ki nd of record keepi ng as
to howyou're pai d?

A. No, | don't.

Q Do you get a W2 fornf?

A. Yes. Yeah, sure.

Q Wthrespect tothe cases that you' ve
revi ewed do you --do you have an i ndependent
contractor formthat you send t o your account ant
yearly to tell hi mhownuch you' ve earned doi ng
cases for litigation?

A. | beg your pardon?

Q Thisistax season, right?

A. Right.

Q Doyousuppl yyouraccount ant wi th, youknow

A. Onmy W 2s. Right.

Q  And do you supply hi mwi th your incone

anount for the cases that you' ve reviewed t hat year
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on some sort of a fornf

A. No . | just send himny W 2s.

Q And your W2s -- well, that wouldn't reflect
litigationcases, wouldit? Wuldn't that reflect
what you get paid by Pro-Heal th?

MR. KAPNER: Obj ecti on.
THE COURT: No. Overrul ed.

A Well, my W2 includes all sources of
ear ni ngs.

Q So when you get paid by the lawfirns they
take taxes out for you; isthat correct?

A. Urn, they take taxes out? | don't believe
so. Thetaxes are paidafter the gross.

Q So don't you have to submt a different kind
of forn? | don't knowwhat it's called, not a W2
but a different kind of formto the | RS?

THE COURT: I f you know.
| don't know.

Do you do your own taxes?

> O »

| don't.

Q Wen you first reviewed this case for Martin
Cearwater & Bell didyou discuss with whoever sent
you t he case any soft issues that m ght readily

present a problen?
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MR. KAPNER: Obj ecti on.
THE COURT: | mssedthe words. Any

MS. DONNEL: Soft issues that m ght
present a problem

MR. KAPNER: Obj ecti on.

THE COURT: Soft issues?

MS. DONNEL: Uh- hum

THE COURT: Not soft tissues?

MS. DONNEL: No. Soft i ssues.

THE COURT: Wel | , that's sustai ned.

MS . DONNEL: May we approach?

THE COURT: Wel |, it's sustainedas
to form

MS. DONNEL: Okay.

THE COURT: Nobody k nows .

Q Doctor, whenyou first reviewed t he case for

Martin Gearwater & Bell did you discuss with

whoever sent the case to you that there nmay be

potential problens, oneort wo, wwththedefensein

t he case?

MR. KAPNER: Obj ect i on.
THE COURT: No. It's overrul ed.

D d you di scuss the potenti al
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problens with t he defense of the case is
t he questi on.

THE W TNESS: That's t he question?
THE COURT: Yes.
No. | didn't see probl ens.

You didn't see one problemw th t he case?
No. | didn't.

o > O »

How about just the fact that at that tine
Dr . Seiden only exci sed sanpl es of the mass rat her
t han t he whol e mass?

MR. KAPNER: Obj ecti on.

THE COURT: Yes. W'reinthis area
now, Ms. Donnel , of phrasi ngwhat's
previously been testified to so I'mgoing
to sustain. I'mstrainingit as to form
but change the format of the questi on.

MS. DONNEL: Yes, your Honor .

Q Wth respect to your review and any
di scussions that you had after that review, didyou
I dentify any areas of concern with defense counsel
t hat they woul d have to address at the tine of
trial?
MR. KAPNER: Objecti on.
THE COURT: Overrul ed. You may
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answer .
THE W TNESS: | can answer ?
THE COURT: Yes.

A. No.

Q D dyou discuss wth defense counsel any
areas of the case that the plaintiff may try to
adduce at the tinme of trial that could be
detrinental to the defense?

A.  I'mnot sure what you're referringto. Wat
do you nean specifically?

Q Ddyouidentify wwth the defendants any
| ssues that the plaintiff m ght raise that woul d be
detrinental to the defense?

A. No.

Q Now, when you tal k about the case thenw th
def ense counsel what do you tal k about ?

A. | talk about the standard of care which |

t hought was wel | mai ntai ned here by Dr . Seiden so |

didn't see any -- any problens with that that you're
referringto. Infact |I thought the care was
excel | ent.

Q. He heard you on direct.
MR. KAPNER: Judge, obj ecti on; nove

tostrike.
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THE COURT: That's not appropriate,
Ms. Donnel.
MS. DONNEL: I " msorry, your Honor .
THE COURT: The comment i s stricken
but the jury knows comments by counsel are
not evi dence. Proceed.

Q Doctor, wouldyou agree that the quality of
your opi nion depends on the quality of the facts you
assunme on a case. Correct?

A. No. The quality of my -- the quality of ny
opi nion or --

Q The quality of your opi nion.

A, Well, first of all nmy opinionrests onthe
facts of the case. Essentially I'mhere to explain
the case to the jury fromthe record.

Q Andif the facts change over the years the
basi s of your opinion changes as wel |l ; is that a
fact?

MR. KAPNER: Obj ecti on.

A. | don't knowwhat you're referringto.
THE COURT: Holdi t .
MR. KAPNER: | wi thdrawt he

obj ecti on.

THE COURT: Wel |, it'sw thdrawn?
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MR. KAPNER: Wel | , can we approach,
your Honor?
THE COURT: No.
MR. KAPNER: | hatetosaythis.
THE COURT: Is it wthdrawn?
MR. KAPNER: |'mobjectingtothis
| i ne of questioning onthis matter.
THE COURT: Wel |, theobjectionis
sustained as to form
Ms . Donnel, if youwant to ask him
about - -
THE W TNESS: Can | have sone nore
wat er ?
THE COURT: -- about if he's
m st aken on any of the facts he assuned,
would it affect his opinion, those are
appropriate areas for the cross-exam ner
but you have todo it inthe right formso
I'mgoing to sustain it as to form
Q Doctor, if youwere mstaken onthe facts of
this case as originally reviewed woul d t hat change
your opi ni on?
MR. KAPNER: Agai n, objection.
THE COURT: Overrul ed.
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A Well, I'mnot -- | don't knowwhat fact
you're referringt o. The facts |I'mtal ki ng about
are the facts inthe record that | revi ewed.
Q Okay. Now, you saidyou published a |l ot of
stuff, right?
A. | didn't use those words, no.
THE COURT: Stuff?
MS. DONNEL: St udi es.

A. | published studies, yes.

Q And articles too?

A. Yes.

Q Wre all the studies that you did published?
A ['m sorry?

Q All the studies that you indicated that you
did and research, were all of those published?
A. All ny studies published? Probably not .

Q \What percentage woul d have been published if

you know?

A. M studies?

Q. Uh-hum

A. Anmgjority but | don't -- | don't really
know.

Q  You don't renenber?

A | wouldn't know. |[|'ve done too nany
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st udi es.
Q. Do you --
A. | wouldn't know.
Q -- keep alist of those?

A. Of my studies? No.
Q Wthrespect to the papers that you have
publ i shed, do you yourself consider those papers

authoritative?

A. Well, they are of course ny opinion at the
timethat | -- that | wite them
Q | nmean authoritative as a generally accepted

authoritative source in the nedi cal and oncol ogi cal
conmuni ty.

A. Well, it's anauthoritative source whichis
my opinion at the tinme that | witeit.

Q Doctor, you've testified many ti mes.

A. Right.
Q Okay? When sonebody asks you, they showyou
a book --
MR. KAPNER: Obj ection, Judge.
Q -- and they say --

THE COURT: |I'Il |l et her finish.
Q Doctor, wouldyou consider this source

authoritative? That's what I'mtal king about in
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reference to the studies and articles that you
publ i sh.

THE COURT: Ask your questi on.

Q Do you consider in that context the studies
t hat you' ve published and the articles you' ve
witten authoritative?

A. Yes. At thetinethat | wite themfor
mysel f. For my opi ni on.

Q So if you were handed one of your studies
and asked if it was authoritative here today you
woul d say it was?

A. Well, it may have been authoritative when |
wote it which may not apply to the facts 20 years
| at er .

Q. Now, youreviewed Dr . Shobin's records, his
deposition testinony too?

A. Yes.

Q And do you know t hat first
presentedto Dr . ShobininJduneof ' 96. Correct?

A. Wththe -- wwth the breast --

Q Wththe breast mass.

A. Let me think.

MR. KAPNER: Judge, obj ecti on.

A. Wththelump. Yes.
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Q  Youread Dr. Shobin's deposition, right?

A. Right.

Q Okay. And when you read Dr . Shobin's
deposition do you renenber reading this? And I'm
t al ki ng about Dr . Shobi n's deposition, Decenber 11,
2002; page35,1inelb5.

( Asread) Question: D dyou have any
clinically significant findings as a result of your
bi | ateral breast exanf

Answer: Yes.

Question: What were those findings?

Answer: | found not hi ng suspi ci ous on her
| eft breast. On her right breast | found a 2 by 2
centineter firm nobil e, painless|unpat the

junction of the right tail of Spence with the

anterior axillary I'ine. | found no | ynph nodes,
gal actate -- gal actorrhea or skin change.
Question -- thisis over topage36, line3

( Asread) Fromyour noteof June26, 1996,
can you read what's witten next to where it says
anorectal cul -de-sac. That oneline. Qinically
suspi ci ous. dosedquot es.

A I'msorry. | mssedthe --

Q  Answer --
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A.  You dropped your voice. I'msorry. |
m ssed t he sentence.

Q (Asread) Answer: dinically suspicious.

A. Beforethat. Is it cul-de-sac?

Q Itsays, (asread) Question: Fromyour note
of June26, 1996, canyoureadwhat's witten next
towhereit says anorectal cul -de-sac, comma, end
guote. That oneli ne.

Answer: dinically suspicious.

Question: Wuldit be fair to say that you
were referring, that the | unp di scovered in her
ri ght breast was clinically suspicious for breast
cancer ?

Answer: Yes.

Q Do you recall reading that?

A. Ah, no.

Q Do you recall ever learning that Dr. Shobin
felt that it was a breast mass?

MR. KAPNER: Obj ect i on.

A. No, 'causel --

THE COURT: Sustained. Hold o n .
THEW TNESS: Yeah.
Q I'msorry. Do you recall ever reading that

Doctor -- inDr . Shobin's testinony that he found a
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2 by 2 centineter mass on her right breast? Do you

recall that?
A | would --
MR. KAPNER: Objection. Canwe
approach, your Honor ?
THE COURT: No. It's sustained.
You read what you read. Ask the next
gquesti on.
Now he's heard it so you can ask.
Q. Doctor, didDr. Shobin, accordingtohis
deposition, find no | ynph nodes on exam nati on?
A. Well, | can't recall the deposition, | just
recall the office record.
Q | just readit toyou, Doctor. Inhis --
THE COURT: You can see it if you
want to look at it.
THE W TNESS: | nmean she's -- | nean
she maybe referring to other parts --
THE COURT: No. Stop. Questionand
answer only.
THEW TNESS: Yeah.
MS. DONNEL: Doctor, may | givethis
tothe witness? | nmean Judge, may | give

it to the doctor?
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THE COURT: He's the doctor. Yes,
youmay, Ms. Donnel .

MS. DONNEL: Thankyou.

THE COURT OFFI CER: (Hands.)

THE COURT: You can ask himto read
it silently to hinsel f.

THEW TNESS: Yes. Thankyou.
Okay.

Q You found no |ynph node invol venent ?

A. Well, heinitially says he found a 2 by 2
centineter firm nobile painless |unp at the
junction of the -- this is his quote --at the right
tail of Spence with the anterior axillary |ine which
Is right at the area of the axilla and he said |
found no | ynph nodes. Ri ght.

Q Thank you. And the right tail of Spence,
that's part of the breast, isn't it?

A. Well, it'sthelateral part of the breast.

THE COURT OFFI CER: (Hands docunent
back to Ms . Donnel .)
MS. DONNEL: Thankyou.

Q Now, fromyour reviewof therecords, the

pati ent next went for a mammogranf®

A. Correct.
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Q Is that a conparison mammogr anf

A.  She had t he macmmobgramt hen they got the
films eventually and they conpared t hem yes.

Q Then she went for a sonogran?

A. Then a sono. Right.

Q And the sonogram that showed a cyst at the
11 o' clock on her breast?

A. There was acyst, yes.

Q Wthrespect toDr . Seiden's first visit --
A. Yes.

Q -- yourenenber his note, right?

A. Yes.

Q. Yeah.

MS. DONNEL: Judge, | ' mgoi ngt o put
up Plaintiff's| E. It's Dr . Seiden's
officenot es, onepage.

THE COURT: Yes.

MS. DONNEL: Threevisits.

Q I " mgoingtoaskyou, Doctor, wth respect
toDr . Seiden's description of the mass does he
descri be the mass as far as consistency in his
record?

A. No. | think he just saysit's a2

centineter right axillary. Yes.
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Q D d he describe whether it's nobile or

I rmobi | e?

A. | don't believe so.

Q. Does he describe -- well, withdrawn. Strike
t hat .

You' d agree that it woul d be good nedi cal
practice to describe a mass that you find on a
pati ent. Correct ?

MR. KAPNER: Obj ecti on.
THE COURT: Overrul ed.

A. |t depends onthe situation. Now, |
actually would find this note to be the standard of
care. | -- | feel masses all thetine and | would
rarely put nobile or fixed. | would just describe a
2 centineter mass inthe axilla in a situation |ike
this.

Q VWihenyou'retryingtorule inor rule out
breast cancer?

A. Yes.

Q That's not inportant?

A. It depends on the clinical situation but he
was - -

Q. Depends onthe case, right?

MR. KAPNER: Judge - -



80

DR. M (O TROV CRCSS DONNEL

A. In aclinical situation.
MR. KAPNER: -- she cut hi mof f.
Obj ecti on.

THE COURT: Overrul ed.
Q. Ona --
THE COURT: Didyou finish your
answer ?
THEW TNESS: Yes.
THE COURT: Next questi on.
Q Soyou're staying i d depends on the case?
A. Yes.
Q Andinthis case it wasn't inportant but in
other cases it mght be . Correct?
MR. KAPNER: Objecti on.
A. Yeah --
THE COURT: Overrul ed.
AL -- 1 don't think it was inportant here.
Q Do youthink it was inportant as to what his
pl an was?
A. Yes.
Q And his plan was to schedul e an exci si on.
Correct?
A. Torenoveit. Yes.

Q Inits entirety.
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A. Yes.
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Q And there's a difference between an exci sion

and incision; isn't that a fact?

A. Yes.

Q Incisional biopsy versus excisional biopsy?

A. Incisional versus excisional, yes.

Q Andthe difference is with incisional you
don't renovetheentiremass; isthat correct?

A . You may not. Yes.

Q Well, excisional; youwant torenovethe
mass and you want to nake sure you get clear
mar gi ns, don't you, sothat youknowthat there's
nothing t here; isthat correct?

A. Yes. But that depends on the clinical
setting.

Q Right. Andit's better practice when you
suspect a mass suspicious for breast cancer to
excisei t ;isntit correct?

MR. KAPNER: Obj ecti on.
THE COURT: We |l | , sustai ned. Just
linkit tothis case.
MS. DONNEL: Okay.
Q Wth respect to breast cancer and a

suspi ci ous mass noted, is the treatnent of
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pref erence excisional biopsy?
MR. KAPNER: Judge, obj ecti on.
A. |1t depends.
THE COURT: Sustained. Youdidn't
linki t . Linkitto
situation.
Q Well, inthis particular case when
Dr . Sei den deci ded t hat he was goi ng t o exci se t he
mass on August 1st, 1996, that was a proper deci sion
at that time, wasit not?
A. Torenovethemass, yes.
Q Now, he had her to the North Shore
Surgi center August 27th --
A. Yes.
Q --of 1996, right? And at that tine he
didn't renove themass inentirety, didhe?
MR. KAPNER: Objecti on.
A. Yes, it was renoved.
THE COURT: Wel |, youw thdrawt he
obj ecti on?
MR. KAPNER: Yes.

A. The nmass was r enoved.

O

And he renoved it i none piece, right?

A. Infive pieces.
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Q And when you say it was renoved how do you
know it was renoved?

A. For several reasons that | tal ked about
earlier. Hewent intotheaxillawhichis the
proper surgical techni que. He pal patedthe areas of
the I ynph nodes. Anything that felt suspicious was
renoved, sent tothe pathologist, itwascut .

The size -- the total volune of tissue that
was renoved was in far excess of the 2 centineters
that wasf el t . Thereasoni s, is that when he went
intothe axillaunderneath the arm, those nodes were
stuck together so he took those nodes out. They
wer e suspi ci ous, renoved ni ne and they were sent to
pat hol ogy.

MS. DONNEL: Judge, | ' mgoi ngt o put
upinamnutethis pathreport. It's
Plaintiff's IDand that's dat ed, date
col l ective 8/27/96.

MR. KAPNER: Your Honor, mayt he
doctor be given a copy of that?

THE COURT: Do you need - -

THEW TNESS: No. It's okay.

THE COURT: --a copy or you're all
right?
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THEW TNESS: | neanif there's a
guestion | can | ook up t here, right?
THE COURT: |f you have a problem
relating to you can't see it |let us know - -
THE W TNESS: Okay.

THE COURT: -- andwe'll fixit.
MR. KAPNER: | can't.
THE COURT: Well, we'll et the

witness tell us if he's not confortable
with looking at it.

THE W TNESS: Let ne hear the
guestion then so | can answer.

THE COURT: At this poi nt,
Ms . Donnel , you can ask your questi on.

Q Doctor, just because an anount of tissue in
excess of what originally was thought to be 2
centineters, themass 2centineters, just because
you send nore tissue than that how do you know
you' ve renoved t he whol e nass?

A. Well again, heuses clinical judgment. He
went i n, incised, felt theareasthat felt
suspi ci ous, renovedt hem they went to pathol ogy and
we can see on t he pathology report that these --

sone of these | ynph nodes were substantially
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enl arged but they were enlarged not due to cancer
but it says reactive or sone type of other provoking
proceed sti mul us.

Q Well, you' ve said sonething i nteresting.
You said he palpatedi t . Was that inDr . Seiden's
deposition testinony when you initially reviewed the
case?

MR. KAPNER: Obj ecti on.

MR . KAPNER: Can we appr oach, your
Honor ?

THE COURT: Yeah. Conme onup.

THE COURT OFFI CER: Can you step
down?

(Wher eupon wi t ness st epped down and
a side-bar conference was held off the
record the record.)

THE COURT: The objectionis
sust ai ned.

THE COURT OFFI CER: You can g o .

(Wher eupon W t ness resuned t he
stand.)

THE COURT: Or Ms . Donnel, if you
can find the specific portion you can focus

onit.
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Q Doctor, when you say t he def endant pal pated
the mass prior to taking it out or prior to renoving
it at the surgery, whatever tissue hedidrenove, is
that in the operative report that you revi ened?

A. | -- 1 don't believe so.

Q What are you basing that statenent on?

A. Well, | believeit was i nthe testinony but
al so that is a standard procedure for going to the
axi || a.

Q Testinony at trial?

A. | believe so. Yes.

Q  Now, if indeed Dr. Seiden did not pal pate
the lunp at the tinme of the surgery that woul d be a
devi ation fromthe standard of care, would it not?

MR. KAPNER: Obj ecti on.
THE COURT: Overrul ed.

A. Well, the facts are that he did pal pate t he
| unp so there's no --

Q The testinony at trial is that he did
pal pate the | unp.

A. Yeah. Andthat's the -- that is the
standard care that's why he's in the axill a.

Q That's not ny question, Doctor. |f indeed
Dr . Seiden did not pal pate the |l unp at the surgery
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on August 21 of. '96 that indeed woul d be a standard
--a deviation fromthe standard of care as you've
just proffered. Correct?
MR. KAPNER: Obj ecti on.
THE COURT: Overrul ed.
A. The --
Q Can you answer yes or n o, Doctor?
A. Ah --
THE COURT: | f you can.
A. Let me rephrase t his.

The standard for surgeons is they will goin
and they wll feel if there is anything abnormal and
biopsyit. That's doneroutinely. Sothe fact in
the testinony just is consistent wwthit.

Q | didn't ask youthat. Doctor --
A.  So I'msaying there's no evidence --
THE COURT: Doct or.
THEW TNESS: Yeah.
THE COURT: - - Ms. Donnel's question
is different thant hat.
THE W TNESS: Okay.
Q If Dr . Seiden --
THE COURT: Listentothe question.

Q -- didnot palpate for the mass prior to
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excising the pieces of tissue at the surgery, August
27t h, 1996, that indeedwoul d constitute a deviation
fromthe standard of care then and there exi sting,
would it not?

MR. KAPNER: Obj ecti on.
THE COURT: Overrul ed.

A. There is no evidence that he didn't
pal pate --

Q Doctor, that's not ny questi on.

A. -- and that's the extent --

Q  Can you answer yes or no?

A. | can't answer yes or no because there's --

Q WII leave it at that then?

THE COURT: Doctor, once agai nyou
can't tal k over each ot her.

THE W TNESS: Okay. I'msorry.

THE COURT: Next questi on.

Q NowDoctor, againjust because there's nore
ti ssue renoved t han what you think the size of the
mass you' re contenplatingi s, that doesn't nean t hat
you actual |y got the mass, does it? Just because
there's nore tissue?

A. Oh. | thinkinthis case clearly it has

because what we see are the pi eces of tissue
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reflecting the enlarged nodes. Those have been
renoved. This is essentially what happens when a
surgeon i s operating on the axilla w th breast
cancer. They aregoingintothe axilla, they are
renoving a clunp of tissue, they are pal pating,
feeling for anything abnormal , doing frozen
sections, that's why he did the frozen section on
t he node that he handed to t he pat hol ogi st whi ch was
inplicit that it was pal pated - -

Q Doctor --
A. -- andthat is --
MS . DONNEL: Judge - -
A.  -- negative pathologically so it was
removed.
THE COURT: You' ve answered t he
guestion. Let's noveon.
Q Doctor, this nmass was 2 centineters on
pal pation, right?
A. Approximately, yes.
Q. Okay. Dr . Shobin thought that?
A. Yes.
Q AndDr . Seidenthought t hat . Andi ndeed
that's what you're basing everything on that they

actual ly got this mass out, right?
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MR. KAPNER: Obj ecti on.
THE COURT: Sustained as to the
form

Q Doctor, Dr. Shobinfelt the mass to be 2
centinmeters and so did Dr. Seiden. Correct?

A. Correct.

Q And indeed because t he anount of tissue
taken out is greater than 2 centineters it's your
belief on that basis that they got the entire -- the
mass or whatever it was . Correct?

A. Yes.

Q But there wasn't an MRperfornmed in this
case, wasthere?

MR. KAPNER: Obj ecti on.

THE COURT: Wel |, astoform

MS. DONNEL: At theti me.

THE COURT: Put it inthe proper
time frame.

Q Prior tothe surgery of August 26t h, 1997
there wasn't an MRperforned. Correct?

A. Correct.

Q And you indicated I think that an MR was
much nore specific than clinical pal pation of the

mass to determneits si ze.
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Correct.
Didn't you say that this norning?
| believeso, yes.
And indeed this nmass woul d have been --

THE COURT: Holdi t . Holdi t .

MR. KAPNER: Objecti on.

THE COURT: Mr . Kapner, when you
stand | have to wait to hear you verbally.

MR. KAPNER: |'mobj ecting, Judge.

THE COURT: All right. 1'velost
t he | ast question so you're going to have
toread it back.

(Wher eupon Reporter read back as
requested.)

THE COURT: I'mgoing to sustain it
but t hequestion, youknow, "youi ndi cat ed
that," that prefaced - -

MS. DOVWNEL: He agreed hedidi t .

THECOURT: Wel | , Ms . Donnel - -
MS. DONNEL: I|'msorry.
THE COURT: -- don't characterize

the testinony. That's the problemhere.
I f you want to ask hi mhi s opinion on that

whether it is or not you may do so.



92

DR. M  TRAOV CRCSS/ DONNEL

Q Doctor, is it your opinionthat an MR study
I's much nore specific as to the size of the mass
t han nmere pal pati on?

A. It'snoresensitive. Yeah. Yeah.

Q But isn't it true too that --

A It's | ess specific sonetines but it's nore
sensitive.

Q And | ess specific you nean you m ght not see
what's behind the area reflected on the MR i magi ng?
A. No. No. That was nmy point before. In
ot her wor ds, since the MRcan be nore sensitive for
cancer the 6 centineter cyst that was suspicious for
cancer that woul d have shown up as nmalignant on t he
MR but it's | ess specific because you can have fal se

positives wwth the MR. See the difference?
Q Areyou insinuating that there was a fal se
positive in this case?
MR. KAPNER: On what? Objection.
Q No. I'mexplaining --
THE COURT: We're appl es and or anges
here.
THEW TNESS: Yeah.
THE COURT: That's sustai ned. You

j ust explained --
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THE W TNESS: Yeah.

THE COURT: -- what you meant.

THE W TNESS: Between sensitive and
specific.

THE COURT: AIl right. Next
gquesti on.

THEW TNESS: Yeah.

Q So Doctor, what |I'masking youis the mass
that they felt on pal pati on may have even been
greater than 2 centineters, right?

A. Yes.

Q And may have been even greater than the

anount of tissue removed. Correct?

A. | don't know.
MR. KAPNER: Obj ecti on.
THE COURT: I1'Il overrulei t.

A. No. Because again you have to | ook at
t echni que t hat was done here. He went intothe
axilla, hefelt the abnornmalities with his hand,
that is againinplicit that he's palpating it
because he's actually handing the tissue to the
pat hol ogi st so his handis onthe tissue. After
he's eval uated t he axilla and bi opsi ed t hose

speci nens they are sectioned by the pat hol ogi st and
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negative the job i s done.
Q Well Doctor, certainly you would agree with
meonthis, that --
A.  Can you speak up just a bit?
Q Certainly you' d agree with ne --
THE COURT: Sust ai ned.
MS. DONNEL: Oh. Sorry, Judge.
["I'l rephrase.
Q Doctor, if indeed he was renoving t he wong

ti ssue then he woul dn't be pal pating the mass,

right?
MR. KAPNER: Objecti on.
THE COURT: |If he --
A. | don't understand t he questi on.

THE COURT: Yeah. Sustai ned.
Change the form
Q If Dr . Seiden on August 27t h, 1996 when he
renoved this tissue, if indeed he was renoving t he
wong tissue he woul dn't have been pal pating t he
mass. Correct?
MR. KAPNER: Sane obj ecti on.
THE COURT: Yeah. |It's sustained as
to form

A. There's two negatives inthat.
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THECOURT: No, no, Doctor.
THE W TNESS: Okay. I|'msorry.
THE COURT: [It's sustained. Wen
you hear sustai ned don't answer.

THEW TNESS: Sorry.
Doctor, Dr. Shobinfelt that this was anmss

breast ti ssue. If Doctor --

MR. KAPNER: Objecti on.

THE COURT: Sustained. This is what
t he problemi s, Ms. Donnel. Youcan't just
generally refer towhat Dr . Shobinfelt.

There's arecord. It says what it says --

MS. DONNEL: | " | | rephrasei t
Judge. I'msorry.
THE COURT: -- you're goingto have

to use the specifics plus we are getting
repetitive here. You' ve been through
Dr . Shobi n and you' ve been t hrough hi s
record so we're repeati ng.

MS . DONNEL: My question - -

THE COURT: | t hi nk, Ms . Donnel ,
It's probably good to take our afternoon
break at this tinme which we will do and

t hen we' 11 cone back inten m nutes and
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recomence.

Ladi es and gentl enen, we're goingto
break for ten m nutes so you can stretch
and use the facilities.

Renmenber you nust not speak about
t he case anongst yoursel ves or with anyone
el se.

You nust report to the Court anybody
who attenpts to inproperly influence any
menber of the jury.

Thank you very much. We'll see you
I n about ten m nutes.

THE COURT OFFI CER: All risewhile
the jury exits.

(Whereupon jury exited.)

THE COURT: We're off the record.

(Wher eupon a conference was hel d of f
the record.)

(Wier eupon a recess was taken.)

THE COURT OFFI CER: Renai n seat ed,
conme to order.

THE CLERK: Cone to order pl ease?

Al'l parties arepresent, your Honor.

Counsel s, areyouready?
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MS. DONNEL: Yes.

MR. KAPNER: Judge, beforethat can
| just note sonething on the record?

Counsel has been repeatedl y aski ng
thiswtness andit's not inthe EBT. |
object tothat. The deposition, for
instance Dr . Seidendidn't sayt hi s,
Dr. Seidendidn't say t hat. She's not
readi ng specific testinony and besi des
whi ch Dr . Sei den at t he deposition was
bei ng questioned by the plaintiff's | awyer.
Thi s was not an expose on what happened.
Plaintiff's | awer asked questi on, he gave
answers so she's trying to draw an
i mplication that without reading the entire
deposition that certain things weren't
mentioned in a situation where the doctor
I S answering specific --

THE COURT: G ve ne a specific
exanpl e of where she didt hat.

MR. KAPNER: She didit by sayi ng:
And Dr. Seidendidn't testify inhis
deposition that he pal pated t he mass or

sonething along that line. |f he wasn't
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asked that did you -- didyou pal pate the
mass -- | can't go through this entire
deposition and see if he used that word but
I f he wasn't asked t he question --

THE COURT: | believe Ms. Donnel
asked t he question predicated on the fact
that he testified to pal pating the mass in
the trial testinony.

MS. DONNEL: Yes, your Honor. That
was elicited.

MR. KAPNER: | think she --

MS. DONNEL: No . It was before
t hat. The judge corrected me and - -

THE COURT: Yes. W' ve been through
that and | sustai ned your objection but I'm
not -- but your point is well taken to the
extent that you can't incorporate in your
gquestion Dr. Seidendidn't say " X" and so
therefore |l askyou, Doctor Expert, based
upont hat, becauseit's tooripe and |
don't and I'mnot suggesting intentional
conduct onyour part , it'sjust tooripe
for inaccuracy (a), and( b) , perhaps nore

| nportantly, what sonmeone doesn't say in a






