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Dr. Slater - for defts - direct/ M. Henninger
that is calling that person to the stand.

Sir, are you ready to call your first
W t ness?

MR HENNI NGER  Yes, your Honor. | just
have —by the way, | have one question and answer
fromNurse Lyons. That would be the end of the
reading in the case. | mght as well do it now.

THE COURT: Certainly.

MR HENNI NGER: On page 36, line 6.

"QUESTION.  From your know edge and
experience as an energency room nurse here at
Franklin Hospital, if a patient |like M.

required transfer to another nedical
facility, who would actually call the anbul ance to
transfer hin? Wuld it be the nurse or the
doctor?

" ANSVER: If it's fromthe energency room and
the hospital was contacted, they usually call us
to tell us when they're comng."

And now defendant calls Dr. Janes Sl ater

JAMES SLATER, MD., called as a wtness
by the defendant, office address given as
425 West 59th Street, Suite 8B, New York, New York,

10019, first being duly sworn, testified as foll ows:

m m



Dr. Slater - for defts - direct/ M. Henninger
THE COURT: (Good norning, sSir.
THE W TNESS: (Good norni ng, Judge.
MR, HENNINGER  May | ?
THE COURT: You certainly may.
D RECT EXAM NATI ON

BY MR HENNI NGER

Q Good norning, Dr. Slater.

A Good nor ni ng.

Q I would ask you —through nost of ny
guestioning I'Il be standing towards the back here, so |
woul d ask you to please keep your voice up and I'll
assune that if | can hear you, that the last juror can
hear you, okay?

Doctor, are you a physician licensed to
practice nedicine in the State of New York?

A Yes, | am

Q Can you give us in sumary form as best you
can, a summary of your educational and professiona
background from say, nedical school to the present? And
if we need definitions or explanations along the way,
"Il stop you.

A I'ma graduate of the University of Rochester
School of Medi ci ne.

Q What year was that?

m m
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A 1977.
Ckay.
A | took tinme out in the mddle of that schooling

to do a research fellowship in neurochem stry at
Rockefel l er University. Fol I owi ng graduation | came to
New York and pursued an internship and residency in
internal nedicine at Bell evue NYU Medical Center. |
stayed on and did a fourth year as a chief nedical
resident at Bellevue NYU and then did a cardi ol ogy
fellowship at that sanme institution for a total of six
years of sort of postgraduate education.

Q Can you give the jury an idea of what's
involved in a cardiology fellowship?

A It's intensive training where you're
specializing in the treatnment of patients with heart
di sease. And it involves diagnosis and treatnment options
and |l earning a nunber of sets of special skills such as
cardi ac catheterization or echocardi ography or stress
testing that allow you to effect that treatnent.

Q Now, follow ng your fellowship in cardiol ogy,
what course did your career take next?

A | was then asked to stay on at NYU as a
full-tinme attending in the cardiac catheterization

| aboratory there. And | was a part of the faculty of New

ir@nm



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

725

Dr. Slater - for defts - direct/M. Henninger
York University Medical School and | was engaged in
clinical research and teaching as well as the perfornmance
of clinical cardiology, especially interventiona

car di ol ogy.

Q Now, Doctor, we've heard that word during the
trial, but you're, | think, the only interventiona
cardi ol ogist we're going to hear fromin this case on the
st and.

Can you tell us what interventional cardiol ogy
is?

A Well, it's treatnment of coronary artery disease
that involves placing special tubes and catheters in the
arteries that carry blood to the heart or in the main
punpi ng chanbers of the heart in order to neasure
pressures or inject contrast material to take x-ray
pictures that allow you to see the di sease process.

Q Now, Doctor, | stopped you when you were
descri bing your tenure at NYU teaching and practicing
i nterventional cardiology. Wat has happened with your
career since then?

A In 1992 | noved to St. Luke' s-Roosevelt
Hospital where | becane director of the cardiac
cat heterization |aboratory. I'"'ma nenber of the faculty

of Colunmbia University. And then in 2002 | was recruited
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back to NYU where | currently have ny position as an
associ ate professor of nedicine and a nenber of the
interventional faculty, the interventional cardiology
faculty there.

Q Now, the office address that you gave is over
near Roosevelt Hospital. Do you still maintain
affiliations with both institutions?

A Right. | see patients, you know, in an office
setting one day a week and | have naintained ny old
office on the upper west side for those purposes.

Q Now, Doctor, during the course of your
career -- you nentioned sone, but can you describe the
teaching positions that you' ve held during the course of
your career?

A Well, | started out as an instructor in
medi cine. And then the usual course is to becone an
assi stant professor in nedicine and then eventually an
associ ate professor of nedicine, which is just sort of
novi ng up through the ranks.

Q Doctor, do you maintain board certifications in
the field of nedicine?

A Yes, | have three board certifications.

Q Wi ch are they?

A One is in internal nmedicine, the other is in

irrym



Dr. Slater - for defts - direct/M. Henninger

cardi ovascul ar diseases and the third is in
i nterventional cardiol ogy.

Q For how long has a separate board in
i nterventional cardiology been offered?

A Since 1999.

Q And when did you obtain your board
certification in interventional cardiology?

A In 1999.

Q How | ong have you been practicing
i nterventional cardiology on a regular basis?

A Twenty-t hree years.

Q Now, Doctor, what's a peer review journal?

A Well, if you're going to wite sonething about
a nedical topic, for exanple, in order to get that
witing published or that manuscript published, it has to
be reviewed by other doctors who decide that it's of
sufficient quality to warrant publication. So that
process, that decision-making process, is called peer
review. So your manuscript is read by several physicians
who say —who vest an opinion about whether it's
worthwhile to publish or not.

Q Now, Doctor, have you had occasion during the
course of your career to publish in peer review journal s?

A Yes, | have.

727
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Q Appr oxi mately how many publications?

A Approxi mately 45.

Q And on what topic?

A The topics nostly related to interventiona

cardi ol ogy; how to take care of patients in cardiogenic
shock, for exanple, what the best treatnent strategies
for that would be; [I've published sone things on racia
and ethnic differences in presentation and outcone after
i nterventional procedures, a wide variety of subjects.

Q Now, Doctor, did there cone a tinme, | guess
three or four years ago, when ny office contacted you and
asked you to review certain materials with respect to
this case regarding the care and treatnent of

A?

A Yes, there was.

Q And did you review materials and neet with
sonmeone in ny office to express your opinions on this
case at that tine?

A | believe | did.

Q And as trial approached this year, did we again
get together with you to discuss the issues raised by
this case?

A Yes, you did.

Q And last night did | nmeet with you at your
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office to update you on the status of this trial to date,
particularly the trial testinmony of plaintiff and
plaintiff's expert thus far?

A Yes, you did.

Q Now, Doctor, I'mgoing to ask you sone
guestions, just sone general nedical questions before
getting into a discussion of the issues raised by a
Dr. Epstein who testified earlier this week.

And for the nedical questions I'mgoing to ask
you about treatnent of various disease processes, |'d
like you to answer as best you can in a way that
descri bes the thinking and the know edge in the community
back in 1999, if possible.

MR M KLOS: njection, your Honor.

THE COURT: Let ne hear that again.

(The last question was read back by the court

reporter)

THE COURT: Not if possible, but as you know

it, the nedical standards that existed at that

tinme.

MR MKLOS: No objection to the standards,

but thinking and possible --

THE COURT: Thank you very nuch.

So with that in mnd, if you would be kind
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enough, sir.

Q Doctor, as a general matter, what is coronary
artery di sease?

A Well, it's a description of the process of
changes that take place in the coronary arteries over
time as people age which usually involves the deposition
of plaque material, which is nostly made up of
chol esterol, in the walls of the arteries that carry
blood to the heart. Cholesterol is also deposited in the
arteries that carry blood nost other places in the body
as well, but the inpact on the heart usually comes from
the deposits that are in the three arteries that deliver
the bl ood supply to the heart.

As tine goes on those plaques can increase in
mass, such that they actually start to narrow the artery
just like a pipe -- a deposit in your plunbing in your
home m ght, you know, decrease the water supply to your
toilet or sonething. It's a very simlar process. And
once the narrowings in the arteries start to approach 70
percent or so, you can start to not have enough bl ood to
supply the nuscle of the heart.

The other thing that can sonetinmes happen is
that even when those bl ockages are not so narrow as to

[imt the blood supply to the heart, they can break or
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rupture. And so when that happens, often tines they
threaten to conpletely close down the blood supply to the
heart.

Q Doctor, what tests or neans of investigation
were avail able to physicians back in 1999 to investigate
a suspicion of coronary artery di sease?

A Well, they would be tests like a stress test or
an exercise test. There would be certain blood tests
that you m ght do, especially in the setting if you were
concerned that the patient was having danage to the
heart, or also a cardiac catheterization where you
actually take pictures of the arteries and visualize the
process.

Q Now, Doctor, after an investigation is nmade and
di agnoses are nmade, what treatnent nodalities were
available in the field of cardiology back in 1999 to
treat coronary artery disease?

A Well, there are basically three major
nodalities. One would be nedical therapy if you think
that the process is such that if a patient just takes
pills and nedications, that things will be all right.

The second option would be angi opl asty where you go up
with a catheter, a balloon and a stent or sonething and

actually widen out that particul ar bl ockage and inprove

irgm
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the blood flow to the heart that way. And the third
option woul d be bypass surgery, where the surgeon would
construct grafts that would carry blood fromthe aorta
beyond all of the bl ockages and restore the blood flow to
the heart in that manner.

Q Doctor, have you had experience during the
course of your career with the transfer of patients to
and from facilities for purposes of cardiac
cat heteri zation?

A Yes, | have.

Q Now, Doctor, | want you to assume that we see
in the evidence and there's been testinony in this case
that Dr. Daniel Levy, on the norning of April 21st, 1999
arrived at a plan of treatnment for < A --
specifically that he required an urgent cardiac
cat heteri zati on.

Can you tell the jury in the field of
i nterventional cardiology what is an urgent cardiac
cat heteri zation?
MR M KLCS: bjection, your Honor.
THE COURT: The objection is on the basis of
hi s understandi ng of urgent catheterization?
MR M KLCS: (Nods yes)

THE COURT: Sust ai ned.

nj m
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Q Doctor, are there different classifications
with respect to the need for a cardiac catheterization in
patients?

MR, MKLOS: bjection.

THE COURT: |Is that based upon the 3101 |
have before nme? Because there may be a lot of
different classifications or there may be none.

MR. M KLOS: No, your Honor. That's based on
the same basis as the first objection.

THE COURT: Ckay.

Doctor, you nmay not answer the question that
was initially posed by counsel now that it is
bei ng presented to you in a slightly different
way. W will not have an exercise in semantics.
But if there are classifications, differentiations
or sonmething else, then counsel is free to
expl ore. Thank you.

Q Doctor, were there such classifications in

19997
Yes.
What were they?
A Well, there are classifications that

prioritize, you know, when patients are treated or how

quickly they're treated. And heart disease, as you know,
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can be sonething that's fairly stable and can be
investigated nore leisurely or it can be an absolute
energency that needs to be taken care of imediately.
And you obviously have to be able to decide, you know,
where the individual patient falls on that spectrum

Q And can you describe to the jury what the
different classifications were back in 1999 and where an
urgent catheterization falls in?

A CGenerally we divide cases into three basic
categories. New York State also does this for officia
purposes in deciding --

MR. M KLCS: bjection, your Honor.

THE COURT: Sustai ned, sustained.

MR. MKLOS: Myve to strike.

THE COURT: And, |adies and gentl enen, please

di sregard that portion of the answer.

Q Just talk about how you as a physician classify
them \What are those three classifications?

A The three classifications are elective, urgent
and energent.

Q VWat's el ective?

MR. M KLOS: bjection, your Honor.
THE COURT: Pardon ne?

Q What is elective?

n m
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THE COURT: Is that in here?

MR. HENNINGER: I'msure the issue in the
case on urgency is in there, yes.

THE COURT: Ah. Now, it is the case, |adies
and gentlenen, that we have —and you've heard it
mentioned many tines in the past, we have
exchanged in the course of this case a response
called CPLR 3101(d)!, which says essentially these
are the doctor's credentials, this is the
information the doctor is using to reach certain
opi nions, these are the opinions that the doctor
is going to be discussing and there is a
circunscription or there is a limtation on going
beyond t hat.

Certain decisions have already been nade in
this case as well. And at this point in tinme the
doctor has testified as to sone things that were
the subject of objections which | sustained, the
subj ect of no objection which you can consi der,
and sone things that were subject to objection
which | sustained, but there was no request to
strike. So if there's no request to strike, there
is, then, a requirenent nonetheless that the

guestion in and of itself cannot be consi dered,

n m
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therefore, the answer can't be consi dered.

Al'l right. That having been :said, would you
ask your next question, please?
Q What is elective?

THE COURT: Pardon ne?

MR. HENNINGER  Wiat is el ective?

MR. MKLOS: njection.

THE COURT: Wiat is elective? And once
again, is the ob; ection based upon the fact that

it doesn t appear in the 31017

MR MKLCS: | don't believe it is, Judge,
but —

MR. HENNINGER  Your Honor, | '11 withdraw the
guestion

THE COURT: Ckay, because --

MR MKLGCS: For the record, your Honor --

THE COURT: Hold it. It's an objection or it
is not an objection?

MR MKLCS: No, it is an obj ection.

THE COURT: Pardon nme?

MR. MKLOS: | do have an objection

THE COURT: And the objection is?

MR MKLOS: To this entire 1line of

qguesti oni ng.

mjm
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THE COURT: (kay. Ladies and gentlenen, |
believe that if we spoke to a nunber of different

i nterventional cardiologists, we would hear al nost

universally that there is a concept called

el ective, elective angioplasts or angioplasts with

stenting, and the Court is not, unless a proper

objection is being made, is not going to preclude
the doctor fromtelling the jury what that neans.
MR, HENNI NGER.  Thank you.

Q What's el ective, Doctor?

A El ective neans it can be done at any tine based
on a nutual agreenent of the patient and the doctor.

Q What's urgent?

A U gent neans that —

MR M KLOS: njection.
THE COURT:  Sust ai ned.

Q Doctor, | want you to assunme there was
testinmony froma Dr. Epstein yesterday that there's no
di fference between an urgent -- an urgency and an
ener gency. Do you agree with that?

MR. M KLCS: (njection.
THE COURT: Hold it, hold it. Do you have
the record that shows that there was that

guestion, that there was an objection made and |
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sustai ned the objection?

MR MKLCS: | don't believe that's the
record, Judge. That was on cross.

THE COURT: | don't believe it is either.

MR. M KLOS "Il stipulate to that.

THE COURT: But | amcertainly giving counse
the opportunity to show me that |I'm wong or could
be wong on this issue.

MR HENNINGER | think it was on redirect,
your Honor.

THE COURT: Pardon ne?

MR HENNINGER | believe it was on redirect.

THE COURT: Well, | have asked both counse
in the past to refrain from giving any responses
or in sonme fashion denonstrating their thought
processes.

MR. HENNI NGER  Your Honor, on page 705 of
the trial record, it was in response to your
guestion

THE COURT: Let ne see.

(Handed to Judge)

THE COURT: 705. \Were?

MR. HENNINGER. The Court's question.

THE COURT: Pl ease show that to M. M kil os.

mjm
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Two-thirds of the way down the page.

(Handed to counsel)

THE COURT: Now, since the question was asked
of —that was of which doctor?

MR. HENNINGER Dr. Epstein

MR M KLOS: Epstein.

THE COURT: —Dr. Epstein, I'mgoing to
permt it to be asked of this doctor.

MR MKLOS: Can | hear the question again,
Judge?

THE COURT: Certainly.

Pl ease.
Q Dr. Slater, | want you to assune there was

testinony by Dr. Epstein —

THE COURT: Read it precisely.
Q —as follows:

"QUESTION. Is there a nedical difference
bet ween urgent and emnergency?

"ANSWER' | don't differentiate those two.
If it's inportant enough to do the catheterization
on an urgent basis, it should be done as soon as
it's feasible, up to -- obviously here el even
hours wasn't feasible. He had a heart attack

within eleven hours. Any tine period wthin the

mjm
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timeframe prior to that he certainly would have
been better because he wouldn't have had a piece
of nmuscle that died."

Doctor, do you agree that there's no

differentiati on between urgent and energency?

A | don't —

MR, M KLOS: bjection.

THE COURT:  Sust ai ned.

Do you agree or disagree with that statenent?

THE WTNESS: | don't agree with that
st at enent .

Q Why not ?

A Because there is a difference between taking
care of patients who require absolute, inmediate, as fast
as possibly can be delivered cardiac care, which | would
call emergent cardiac care, and taking care of patients
who are clearly sicker than people --

THE COURT: I'msorry. You would call it or
are you saying that the nedical profession has
adopted a view that is nedically accepted?

MR M KLCOS: (nojection, your Honor.

THE COURT: Pardon ne?

MR MKLOS: | object to that question.

THE COURT: Al right. | will wthdrawit.
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Go ahead. Ask a question.

Doctor, what is the difference?

Emergency care nmeans that —

MR. M KLOS: (bjection, your Honor.

THE COURT: Just start the question over.

Q Doctor, as a cardiac —as an interventiona
cardi ol ogi st practicing in the comunity in 1999, did you
have an understanding of the difference between an urgent
and energent cardiac catheterization? And if so, please
tell us what it is.

MR. M KLOS: (njection.

THE COURT: Sustained. It doesn't make any
di fference what his understandi ng was.

Q Doctor, in the nmedical comunity in 1999 of
interventional cardiology, was there a difference between
urgent and energent cardiac catheterizations?

MR. M KLCS: njection.

THE COURT: Basis?

MR MKLOS: It is irrelevant as to what he
says the nedical community —he's not a spokesnan
for the nedical commnity. He's here to offer his
personal opinion based upon his know edge and
experi ence.

MR. HENNINGER: That's the way | asked first.

n m
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MR MKLOS: He's not their spokesman.
Nobody el ected him Judge.

THE COURT: Pardon ne?

MR. M KLOS: Nobody elected himto speak for
t he nedi cal profession.

MR. HENNINGER: | asked it both ways, your
Honor .

THE COURT: There are no elections as it
turns out.

MR. MKLOS: | agree, and also the prior
or der.

THE COURT: The prior order provides, |adies
and gentl enen, that the defendant did not
denonstrate that there was, either in those
hospitals or elsewhere, including the dictionaries
ei ther nmedical or nonnedical, a difference between
t hose two concepts.

Now, that's different than your asking the
doctor a question which he may be able to answer.
| don't know until | hear the question. So it has
to be done within that context.

Q Doctor, in interventional cardiology in 1999,
was there a distinction between urgent and energent

catheterizations with respect to the tine in which they
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needed to be done?
MR, M KLOS: bjection.
THE COURT: It's certainly the form okay.
Sust ai ned.
Q Doctor, was there —Dr. Epstein talked to us
about acceptable tinefranes. Could you tell us back in

19 —do you have an opinion to a reasonabl e degree of

nmedi cal certainty as to what the acceptable tinefrane was

in 1999 for the performance of an urgent cardiac
cat heteri zation?

MR M KLOS: bjection, your Honor.

THE COURT: For an urgent cardiac
cat heteri zation.

And, Doctor, this would be sonething
understood in the entire interventional community
is what's being asked. Was there an understandi ng
about energent?

MR. M KLOS: Objection, your Honor. Again,
now we're going into hearsay on top of it.

THE COURT: Pardon me?

MR MKLOS: Nowwe're on top of hearsay in
addition to the other two.

THE COURT: No, okay. Well, what the doctor

is being asked is the followng: |Is there a

743
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particular fashion in which interventional
cardi ol ogi sts would address a particular issue?

MR MKLCS: That's —
THE COURT: So ask your question.
Q Doctor, what was the acceptable tineframe for
the performance of a cardiac catheterization on an urgent
basis in 1999?

MR M KLOS: njection, your Honor.

THE COURT: I'mgoing to have a brief recess
right this nonent, |adies and gentlenen. | want
to take a look at sonething and we'll have coffee

and things now and then resune right after that.
Thank you.

(JURY W THDRAVWW)

THE COURT: Let the record reflect that the
jury is not present at this tine.

Doctor, howis it that you know that there is
a difference between urgent and energency? What
is it that gives you that |level of confidence to
say it to within a reasonabl e degree of nedica
certainty?

THE WTNESS: Well, Judge, in New York State
for exanple, whenever an angioplasty is perforned,

t he physicians have to fill out a formthat goes

n m
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to the State as part of an official database. And
ever since that requirenent has been in place,
which is since 1992, we're required to categorize
every angioplasty we do as elective, urgent or
energent. W have to check one of those three
boxes. So every practicing interventional
cardiologist is required to classify his patients
into one of those categories. So we think |ike

t hat about every single patient.

THE COURT: \Wiere are the hospital records?
Page 46, 43 —what is it?

MR MKLOS: Wat do you want? The
typewitten report, your Honor?

THE COURT: | want to see what Dr. Levy had
to say.

MR, HENNI NGER  Page 20.

MR. MKLOS: There's a handwitten note if
you want, but that's nore conprehensive.

THE COURT: Pardon ne?

MR. MKLOS: There's a handwitten note al so,
but I don't think that will help. If you want
it —

THE COURT: | do. | want both,

(Handed to Judge)

745
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THE COURT: (kay. Now, the handwitten note,

can we all agree --

MR. HENNINGER  You have it, I'msorry. |
apol ogi ze.
THE COURT: — does not have any of the —

does not have elective, enmergent or urgent in it?

MR. M KLOS: Correct.

THE COURT: Can we all agree on that?

MR MKLGOS: So stipul at ed.

MR, HENNI NGER:  Yes.

THE COURT: Pardon ne?

MR, HENNI NGER:  Yes, your Honor.

THE COURT: So based upon what the doctor
just said, the failure -- because this is dated --

MR. M KLCS: The sane day, Judge.

THE COURT: -- the sane date and transcribed
the sane date, the progress note would, in fact,
be a vio..ation of New York State |law. There's no
guestion about that if we had that --

MR. HENNI NGER  Judge, he's not —it's the
i nterventional cardiologist at the St. Francis end
that classifies it. The evidence in this case is
that —

THE COURT: I'msorry, wait a second. Hold

mjm
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it. Wiat | just heard, | thought, a m nute ago
are the three classifications and you have to put
themin. And if you don't put themin and send
themon along later on, then you are not in
conpliance with New York State |aw

MR. HENNINGER It's the I ab who does the
angi opl asty.

THE COURT: Hold it. If, in fact, that is
i nposed upon St. Francis to do, then there should
be no testinony regarding that because it's a
St. Francis determ nation.

MR, HENNI NGER:  Judge, respectfully, the
evidence in this case fromthe rules and regs from
Dr. Levy's testinony is the only patients who were
transferred for cardiac catheterization pursuant
to Paragraph 1 of the classifications of the rules
in evidence are, quote, Cardiac conditions
requiring urgent coronary artery catheterization,
angi opl asty or bypass surgery. Dr. Levy on the
stand said everyone who gets transferred -- the
only ones we can transfer are those in urgent need
of cardiac catheterizations. No transfers —

MR. M KLOS: And what do they do with the

energencies that are going to die?
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MR. HENNINGER  UWUrgent is the |ower
classification of the two.

THE COURT: (kay. Because of the nature of
the confusion, Doctor, I'mafraid you may not be
allowed to pursue this line of questioning any
further. \Watever may have been the case in 1992
and 1999, 1992 is when it started, and 1999, it
was the case that based upon what had been
submtted to the Court and the determ nation
reached and the failure of the defendants to
appeal this determnation, and the fact — and
what you have just inforned the Court, | am going
to preclude any further questioning in this area.
And | can understand --

MR HENNI NGER:  Your Honor, | need an
instruction if | can, not the witness. Their
case, their entire case, is that the urgent
cardi ac catheterization did not get done quickly
enough. That's plaintiff's case. That's what
we're trying here.

| need to —am | allowed to ask this wtness
to respond —forget the charts, forget --

THE COURT: Sure.

MR HENNINGER. -- to respond to

m m
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Dr. Epstein's comment as | phrased it, that this
urgent cardiac catheterization was not conpleted
in an acceptable tinmefrane? And if not, why do
you di sagree?

THE COURT: A thousand percent. O course
you can.

MR HENNI NGER:  Thank you, your Honor.

THE COURT: O course you can.

MR M KLOCS: But —

THE COURT: Just so long as we're not getting
into urgent and energent, you can ask himthat
question, absolutely.

MR HENNINGER. May | read —

THE COURT: | expect it.

MR HENNINGER: May | read Dr. Levy's note,
whi ch includes the word "urgent” as an assunption
in nmy question?

THE COURT: Please give ne the question.

MR, HENNINGER  Doctor, | want you to assune
the followng: That on April 21st, 1999 Dr. Levy
responded to the energency roomat Franklin
Hospi tal Medical Center, evaluated the patient and
came up with a plan of treatnent which called for

guote, Transfer for urgent cardiac catheterization
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at St. Francis Hospital. And that Dr. Epstein
earlier this week testified to this jury that the
pl an that was arrived at, specifically, for pickup
between 6 and 7 p.m in the evening for
catheterization the next day, was unacceptabl e.
Do you agree? Wy or why not?
THE COURT: So long —yes, you can ask it,
but so long as there is no attenpt at a
di stinction being made between urgent and
ener gent .
MR. HENNINGER. Ckay. So there's no
di stinctions, but he can address this particular

case, which is an urgent --

THE COURT: Absolutely. | expect himto.
That's why he's here. | wanted that. | expected
t hat .

MR. HENNI NGER  Thank you, your Honor.

THE COURT: Thank you. I'"'mglad we cleared
it up.

(Recess)

THE COURT: Ckay. W're ready to begin.

Pl ease have a seat, sir. The jury is on its
way .

JAMES SLATER, M D., resuned, previously having been
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duly sworn, further testified as hereinafter
i ndi cat ed.

THE COURT: D d you take a look at 2:284 in
his charge? Dd you take a look at that?

MR. HENNI NGER®  No.

THE COURT: That's the enotional distress and
physi cal consequences thereof. Oherw se, there
is no difference between the two in what | charge.

MR. M KLOS: The two added toget her.

THE COURT: Yes.

MR. M KLOS: Yes, okay.

THE COURT: O herwise, there's no difference
between the two in what | charge because what |
charge is less than what you're asking for because
many of the charges have been subsuned in
different ones. But 2:285 is one that you may
want to look at it.

MR. MKLOS: The only thing that | hadn't
submtted, | don't think | need to but I wll if
it helps, is the admssion by the party of the
deposition. Those factual adm ssions is one of
the — 1| asked for an adm ssion charge, but the
facts that | want incorporated into the adm ssion

charge are frompages 81 and 82 of his deposition.
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If you want ['Il wite it out for you, Judge.

THE COURT: Yes.

THE OFFI CER. Jury entering.

THE COURT: Al right. Please be seated,

| adi es and gentl enen.

M. Henninger, if you would be kind enough to

conti nue.

DI RECT EXAM NATI ON (CONT' G
BY MR HENNI NCER:

Q Doctor, | would like you to assune that on
April 21st, 1999 Dr. Levy saw M. .- at the energency
room of Franklin Hospital Medical Center and arrived at a
di agnosis after an exam nation of unstable angina versus
non Q wave nyocardial infarction and arrived at a plan of
care that included transfer for urgent cardiac
catheterization to St. Francis Hospital.

That we see fromthe chart that a plan had been
arrived at, arrangenents had been made by 2:21 p.m, that
St. Francis was to pick up the patient between 6 and 7
p.m for testing tonorrow, that the patient may eat.

That we see a note at 1800 hours, 6 p.m, that
the patient is not in any distress, that oxygen was being
given, that a report was given to St. Francis that Life

Star was comng to pick up the patient at 1845, 6:45 p.m

n m
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And | want you to further assune that

Dr. Stanley Epstein earlier this week cane into court and
said that he agreed with Dr. Levy's diagnosis and plan,
but that the tinefrane for transfer to St. Francis and
cardi ac catheterization was unaccept abl e.

Do you agree with that?

MR, M KLOS: Just objection, your Honor.

THE COURT: No. | mean, you can object all
you want , but --

MR MKLGOS: Just a factual m st ake he nmade,
if I heaird it correctly, as to the tinme the plan
was made That was all.

THE COURT: That the plan was nade?

MR MKLOS: As | heard it, he said the plan
was nmade at 2:21.

MR HENNINGER Well, that's the tine of the
note | read to the jury.

MR MKLGCS: 2:217?

MR.  HENNI NGER: 2:21.

MR. M KLOS: WMybe | m sunderstood. That's
not what | heard.

THE COURT: Doctor, did you hear the question
asked?

Ove.rrul ed.

mjm
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Q Do you agree with Dr. Epstein?
No, | don't.

Q Pl ease tell the jury why not?
MR. M KLOS: Just objection, your Honor.
THE COURT: \Wy?
MR. MKLOS: Wether he agrees or not is —
THE COURT: Overrul ed.
Do you agree with the opinion of Dr. Epstein?
THE W TNESS:  No.

Q Why not ?

A | don't agree because the patient stabilized
with the treatnment that Dr. Levy initiated in the
norning, the admnistration of the Heparin and the
nitroglycerin and the aspirin. And fromthe tinme he cane
to the hospital he had no further chest pain, he was
confortable and quiet, and so | feel that the plan that
Dr. Levy put in place as far as the timng of that plan
was appropri ate.

Q And, Doctor, what is it about the
catheterization at St. Francis the next day that is
accept abl e under these circunstances?

A Because the patient had stabilized. He's
comng into the hospital and his condition has inproved

with treatnent. And you would -- in nobst cases once
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treat ment becones effective, that stabilization remains
in place so that the doctors have the ability to perform
the procedure the follow ng day or, you know, |ater on
t hat sane day depending on, you know, the resources that
t hey have avail abl e.

Q Now, Doctor, Dr. Epstein gave testinony about
the acceptability of given tinefranes. In a patient such
as inthis case, given his clinical picture,
his history and his condition when Dr. Levy saw him at
Franklin, what is an acceptable tinefrane for the
performance of a cardiac catheterization?

A The acceptable tinmefranme is before the patient
is discharged fromthe hospital.

Q What does that —

A As long as he remains stable.

Q Now, Doctor, with respect to -- | want you to
assune that we see in evidence that ten mnutes after
that second note that | read at 1810 and before the
anbul ance cane, that M. . : began to experi ence chest
pain, which is the first chest pain that had been
indicated in the hospital chart since 9:40 a.m that day.
And that Dr. Levy responded to the energency room and
began treatnent, which included TPA adm nistration, which

we see fromthe chart was begun at 1850 p.m
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That the decision to transfer himto
St. Francis was called off, he was admtted |ater that
evening to the CCU, the critical care unit at Franklin,
and the next day when he was seen by Dr. Levy early in
the norning and had inproved under the TPA, a plan was
reinstituted to transfer himto St. Francis for cardiac
cat heteri zati on.

Further, | want you to assunme that after his
arrival at St. Francis in the early evening of the 22nd,
M. . testified that he was admtted to a roomand it
was his understanding that he was going to get a
catheterization the next norning. He began to experience
nmore chest pain there at St. Francis. He was taken to
the cardiac catheterization lab, told of the results and
had a bypass procedure |ater that evening.

Can you tell the jury about TPA adm nistration
in this case, what effects it had on M. and what
inmpact it had on the balance of the care he got at
Franklin and St. Francis?

MR, M KLGCS: Just objection, a conpound,

conpl ex question.

THE COURT: You started off with a question

that was what we call a hypothetical with a nunber

of assunptions and then asked about the effect of
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TPA generally and with respect to M.

So | amgoing to sustain the objection on a
formbasis, but that doesn't nean that you are
precluded from asking what effect TPA may have
generally and specifically as to M.

Q Doctor, | want you to assune that we heard from
Dr. Epstein in going through the EKGs in this case that
EKG changes that were seen on the evening of the 21st
followi ng the onset of chest pain after 6 p.m were
reversed by the adm nistration of TPA overnight and that
t he cardi ac enzynes taken on M. .. , at Franklin
Hospital never exceeded a nunber greater than in the
three hundreds as far as the CPK is concerned.

Can you tell us, do you have an opinion to a
reasonabl e degree of certainty -- nedical certainty as to
t he degree of damage to M. ‘Keart fromthe episode
at Franklin Hospital ?

A Yes, | do have an opi nion.

Q Pl ease tell wus.

A It's a very small amount of danage to the heart
nmuscl e.
Q Wy ?

A For two reasons. One, that's a | ow nunber,

308, conpared to other types of heart attacks. The other

n m
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reason is that his EKG although it had sone striking
abnormalities before the TPA was given, returned to
normal or baseli ne.

Q Doctor, how does TPA work in battling a heart
attack in progress?

A Well, at 6:10 p.m the artery in the patient's
heart becane conpletely closed with a blood clot. A
bl ood clot just suddenly forned that conpletely
elimnated the blood supply to that part of the heart.
And what TPA does is it goes up and di ssolves that bl ood
clot, much |ike Drano dissolves the bl ockage in your
shower, and restores the blood flow

Q Now, Doctor, I'mgoing to cone back for a
second to M. 's course that night at Franklin and
then at St. Francis, but first I want to talk a little
bit about the rules and regulations of hospitals.

| want you to assune that Dr. Epstein expressed

an opinion to this jury earlier this week that the fact
that Dr. Levy did not abide by the rules and regul ations
pronul gated, as the jury has seen, by the Enmergency
Departnent and the Departnent of Nursing at Franklin
Hospital Medical Center in 1999, the fact that Dr. Levy
did not abide by those rules, for exanple, by witing a

specific order in the order section of the chart as
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opposed to the progress notes, represented a departure
from good and accepted nedi cal practice.

Do you agree with that?

A No, | don't.

Q Way not ?

A Because it didn't have any effect on whether
the treatnent plan actually transpired.

Q What's the role of rules and regulations in a
hospital with respect to regul ating physician conduct?

A That's a big question. You know, they
generally —the purpose of rules and regulations, as |
understand them 1is to provide sort of an orderly social
structure for how conplicated things take place in
hospi tals.

Q Doctor, when a decision is -- are you famliar
with the procedures for both accepting and transferring

outpatients, for exanple, at your facilities?

A Yes.
Q Do you know the witten rules and regul ati ons?
A No.

Q What role do the rules and regs have for a
physician in terns of getting something done in the
context of all the enployees of a hospital ?

A I"'m — maybe you could rephrase that a second.
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Q Doctor, if you make a decision that sonething
has to get done, do you consult the rules and regs or
what do you do?

A No. You just talk to the appropriate people
and arrange for things to happen so that the appropriate
care is delivered. | wouldn't even know where the rules
and regul ations are kept to be honest with you.

Q Now, Doctor, back to the period of tinme during
the day on April 21st between when Dr. Levy saw the
pati ent and when there was the re-onset of chest pain we
see fromthe notes at 6:10 p.m

| want you to assune that Dr. Epstein told this
jury that Dr. Levy departed from good and accepted
medi cal practice by not performng serial enzynmes during
the day when there's no indication of chest pain in the
chart and that failing to get those enzynes caused harm
to M.

Do you agree?

A It was a departure fromthe standard of care,
but it didn't cause any damage in this case.

Q Why not ?

A Because one thing, the patient was stable
t hroughout in ternms of his clinical course. No matter

what the enzynes had returned, he would have —the
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standard of care would be to, say, draw an EKG do an EKG
and do enzynes every six hours, which neans that he woul d
have received one set —one EKG and one set of enzynes.

| f those enzynes had cone back negative,
nmeani ng conpletely normal, we would assune he had had
unstabl e angi na, but no non-ST segnent or non Q wave
nmyocardi al infarction; in other words, he hadn't had any
damage to the heart nuscle. |[If the enzynes had cone back
positive, in the absence of chest pain or any other EKG
changes we woul d say he's not unstable angina, but he's a
non Q wave nyocardial infarction or non-ST segnent
el evation nmyocardial infarction, meaning that initial
epi sode of chest pain caused the small amount of danmage
to his heart nuscle.

And when the person cones initially, you have
no idea what he's going to be, whether he's had enough
pain to have a small anount of damage or his pain really
didn't cause any damage. You just don't know until you
get those enzynes, but it doesn't change the care that
you're delivering. You're delivering the same care in
both circunstances. You're giving the Heparin, you're
giving the nitroglycerin, you' re giving the aspirin, you
know, to prevent additional episodes of pain. So |

woul dn't have derived any useful information fromthe



762

mjm



763

Dr. Slater - for defts - direct/M. Henninger

And | want you to further assune that
Dr. Mnadeo did not performany of the treating
i nterventional cardiology that you discussed earlier by
way of angioplasty or stenting, but rather referred
M . . to a surgeon, Dr. Christopher LaMendol a, who had
perfornmed bypass surgery.

Can you explain to us what the significance was
of M. [, s having 55 percent stenosis in the distal
left main coronary artery on catheterization on
April 22nd?

A Well, that neant that his only treatnment option
was bypass surgery; that that particular finding
precl uded angi opl asty from being an avail abl e or
acceptabl e therapy in 1999.

Q What is it about the left main coronary artery
in 1999 that made it a surgical event?

A Well, in order to -- the left main coronary
artery is the gateway to the heart. So you have a very
severe stenosis, the gateway going to where all these
other arteries are. And when you start putting your
tubes and your catheters through that very narrow gate,
they start to obstruct blood flow, too, so then the
entire heart is being robbed of a blood supply and the

pati ent becones very unstable while you' re working on
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hi m
And so you just can't —you can't take that
risk. So you refer themto bypass surgery and the
surgeon just junps over the main coronary, he doesn't
care about it, and plugs in the grafts beyond there.

Q Doctor, do you have an opinion as to whether
the 55 percent stenosis of the left main coronary artery
was a recent developnent in M. . > or had been present
for sone tine?

A It probably had been present for sone tine.

Q Wiy is that?

A Because the artery that was causing his problem
that made himcone to the hospital was the circunflex
artery, the artery further down that was now conpletely
bl ocked off. He saw the problemw th the total occlusion
of that vessel and that's what was threatening to close
the norning he cane to Franklin, and then tenporarily
closed at 6:10 that evening, and then tried to close
again at, | don't know what tine it was, 7 o'clock at
St. Francis or sonething like that the follow ng day.

Q Now, Doctor, let's take a | ook at the enzynes,
the CPK enzynmes at St. Francis. The nobst recent are at
the top of the page and the earliest are at the bottom of

the page. W see at 2029 or 8:29 p.m there's a CPK of

n m
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309; at 2202 there's a CPK of 367; and that follow ng the
surgery at the top of the page at a quarter to 12, at
2345 p.m, there's a CPK |evel of 1, 133.

What's the significance of these findings and

what does it tell us about what was going on with
M. that night around the time of his
cat heterization and bypass surgery?

A It nmeans that he had nore danage to his heart
muscle at St. Francis. In other words —

Q How did that happen?

A Because the artery was conpletely -- the artery
closed two times. It closed at the ER at Franklin
Hospital, sudden onset of chest pain, his ST segnents
rising at 6:10, a very exact tinme. The TPA was given and
wor ked very qui ckly. It worked within one hour al nost,
so the clot dissolved and the bl ood supply was restored
to normal when that clot dissolved, so he only had an
hour of occlusion, so that produced a small anount of
damage.

Wen he went to St. Francis and that artery
closed, they were going to take himto the cath lab and
| ook and see and then go in wth their balloons and wres
and open up that artery. But when they got there, they

saw that there was a severe stenosis of the main |eft
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coronary artery that prevented them from doing that. So
then they had to nobilize the operating room get the
surgeon to cone and it was a delay —it was a tineframe
now of about three hours fromwhen the artery closed to
when they were able to provide blood supply beyond that
bl ockage by the bypass. So the artery is now closed for
three hours rather than one hour, so that the anount of
nmuscl e damage which is reflected by the CPK is nuch

hi gher. So there's nore danage that takes place then.

Q Now, Doctor, does that nean that the doctors at
St. Francis did anything wong?

A Absol utely not, because it was the only thing
that was available to them You say, Well, why didn't
you give TPA? Well, you can't give a drug that's going
to dissolve a blood clot and nmake you prone to bl eedi ng
just before you go to bypass surgery. You would have had
severe, fatal bleeding, so that precludes that form of
therapy at that tine.

Q Now, Doctor, if, as Dr. Epstein proposed,

M. . .50 had been at St. Francis the day before, say he

had gotten there in an hour or two and was at St. Francis
when the chest pain we see at 6:10 devel oped, and rather
than getting a TPA adm nistration, he got what he got the

next day at St. Francis, a catheterization and a bypass.
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What woul d have been the scenario there on the
21st with respect to how long the artery renmained closed
and how nuch damage was done?

A It would have been exactly the sane.

Q Wy ?

A Because it takes that nuch time to organize a
transfer to the operating room to get things set up,
to —often tines there's not an operating room avail abl e
because they're all taken with other patients. You m ght
have to wait until a patient cones out. There are all
ki nds of extenuating circunstances. But the tineframe
woul d have been roughly the sane. The anount of danage
woul d have been exactly the sane -- roughly the sane.

Q Can you give the two treatnments one on top of
the other? Can you give the TPA to break up a clot right
before you do bypass surgery?

A No, because it nmakes the risk of severe
bl eedi ng at bypass surgery unaccept abl e.

Q Was TPA admnistration at all an option at
St. Francis when he presented that night for his
cat heteri zation?

A No, | don't believe so.

Q Way not ?

A Because — because -- well, your option would
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be, Ckay, let's give TPA and not do surgery until a day
or two | ater because you're going to have to do surgery
for this left main anyway. You're not going to let him
out of the hospital with severe left main stenosis. So
you —so, okay, the TPA will work faster, so we'll give
it and wait two, three days and then do the bypass
surgery.

The problemwas in his case the TPA had al ready
been given and it didn't work. | mean, it worked
initially, but it didn't work in any sort of long-term
fashion. So you already had a therapy that's proved to
be sort of tenporary at best and so you wanted a nore
definitive treatnent for this, which in this case is only
bypass surgery. So | think that giving TPA in that
ci rcunst ance woul d have been incorrect.

Q And, Doctor, fromwhat we can see in the
St. Francis chart, both with respect to the CPK | evels
prior to the surgery and, for exanple, the visua
observations of Dr. LaMendola when he | ooked at the heart
on performng his bypass surgery, specifically under
findings, that the patient had a normal aorta and his
heart appeared to be relatively normal with no signs of a
maj or infarction, what does that tell us about the anount

of damage that had taken place — conbined with the
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enzynmes that we've tal ked about, that had taken place to
M. .. .y's heart at Franklin? What does that tell us?

A Well, it tells us that the anmount of damage to
his heart in general at that tinme was relatively snall
even accounting for the occlusion that was going on at
St. Francis. And probably this artery was a relatively
smal|l artery and so that's why the overall function of
the heart is fairly well preserved. He's having chest
pain and he's maki ng enzymes, but it's not such a severe
insult to the heart that the heart is grossly inpaired.

Q Now, Doctor, after treatnent for coronary
artery disease, be it by stenting, angioplasty or bypass
surgery, how do cardi ol ogists follow patients in the
mont hs and years followng their surgery to assess their
condi ti on?

A Well, you know, just talking to them and seeing
how they're doing in their day-to-day |lives. But also
performng tests |like an exercise test, for exanple,
where you actually neasure the function of the heart
under stress, say the stress of exercise.

Q And what results of those tests do physicians
ook to to determ ne how a person's heart is functioning?

A You want to see that they're not having pain or

chest pain or angina when there's exercising. You want
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