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The Medical Liability Reform Debate in Context 

In his 2006 State of the Union Address, President Bush called on Congress to restrict 
patient access to the courts, claiming that access to healthcare is threatened because "lawsuits are 
driving many good doctors out of practice."1 But, according to statistics published by the 
American Medical Association (AMA), the number of practicing physicians is growing faster 
than the population.2 

President Bush has claimed that medical malpractice lawsuits send physicians' 
malpractice insurance premiums "skyrocketing."3 But recent news reports reveal that medical 
malpractice insurers are making huge profits.4 In Florida, one of the AMA's "crisis" states, the 
Office of Insurance Regulation reported that the 15 largest medical malpractice insurers saw 
profits of $803 million in 2005.5 

It is clear that this call for limits on the ability of injured patients to seek redress in court 
is just one piece of a larger effort by the business lobby to protect businesses from being held 
accountable when they recklessly or negligently hurt people. 

To enlighten the debate about the most effective ways to ensure patient access to high-
quality health care, Public Citizen reviewed the most recent publicly available data from the 
federal government's National Practitioner Data Bank (NPDB). The NPDB contains data on 
malpractice payments made on behalf of doctors as well as information about disciplinary 
actions against them by state medical boards or hospitals. Most payers of malpractice claims are 
insurance companies; but the data also include payments by entities such as state-run insurance 
funds and self-insured health care providers. 

Overall, the data show that President Bush is misdiagnosing the health care problem. The 
court-based compensation system is, on the whole, a rational one that provides money for valid 
claims and dismisses invalid ones. These findings are confirmed by other research, including a 
recent study conducted by researchers from the Harvard School of Public Health in which the 
authors found that "portraits of a malpractice system that is stricken with frivolous litigation are 
overblown," going on to note that "the malpractice system performs reasonably well in its 
function of separating claims without merit from those with merit and compensating the latter."6 

This report examines the issue of medical liability in two parts. The first part reviews 
NPDB data and shows that the claims of the business and medical lobbies are exaggerated and 
unsupported by the facts. The second part examines data related to physician error and 
discipline. This section notes some disturbing trends and reveals that the real medical crisis is 
the high incidence of preventable medical error, as well as the lack of accountability for a small 
set of doctors who commit a substantial number of avoidable errors that seriously injure patients. 

Fundamentally, an agenda that blames injured patients and seeks to close access to the 
courts - contravening a Constitutional right - is about protecting business profits over patient 
health. It is far past time for real health care reform, and for a health care system that puts 
patient safety first. 
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Key Findings 

• Medical Malpractice Payments Are Actually Declining. The number and the total value 
of malpractice payments to patients have been flat since 1991. Both show a significant decline 
since 2001, when the last so-called "crisis" began.7 

• The number of malpractice payments declined 15.4 percent between 1991 and 2005. 
• Adjusted for inflation, the average annual payment for verdicts declined 8 percent 

between 1991 and 2005. 
• Payments for million-dollar verdicts were less than 3 percent of all payments in 2005. 

• Payments Correspond to Severity of Injury. The medical liability system is not 
irrational - patients do not win big jury awards for frivolous claims. Instead, evidence shows the 
current system works reasonably well. Patients with minor injuries receive little compensation, 
while the bulk of malpractice awards occur in cases involving severely debilitating injuries or 
death. 

• Over 64 percent of payments in 2005 involved death, or major or significant injuries. 
• Payments for "insignificant injury" were less than one-third of 1 percent of payments 

in 2005. 

• Patient Safety Is the Real Crisis. The latest NPDB data underscore the fact that the real 
medical malpractice crisis continues to be inadequate patient safety, rather than the legal system. 
Instead of being distracted by business lobby myths about the court system, heath care providers 
should improve patient safety and better protect the health of patients. 

• Improving Patient Safety Will Save Lives. One-third of malpractice cases resulting in a 
malpractice payment in 2005 (4,504) involved the death of a patient.8 Yet, as a 1999 landmark 
study by the Institute of Medicine showed, an estimated 44,000 to 98,000 patient deaths occur 
each year as a result of preventable medical errors in hospitals.9 Stemming preventable errors 
alone would, conservatively, prevent ten times as many deaths as are now accounted for by 
malpractice cases. 

Note on the Data 

Those making malpractice payments are required to report them to the NPDB under 
provisions of the Health Care Quality Improvement Act of 1986. The NPDB makes available an 
aggregated Public Use File that omits all personal or hospital identifying information. 
Information provided to the NPDB is confidential except it is disclosed to medical boards, 
hospitals and HMOs. Within the health care industry, the NPDB provides a repository of data 
which entities employing doctors can query as part of a background check. 
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Part I: The Medical Liability System 

Produces Rational Outcomes 

The Doctors Company, a medical malpractice insurance carrier, claims that, "[u]nlimited 
and unpredictable jury awards lead to unlimited and unpredictable risk for liability insurers. 
Because insurance premiums are set by assessing the risk, premiums in states without effective 
reforms have skyrocketed. ,10 

The latest national data on physician malpractice payments, however, show that 
malpractice awards are neither "unpredictable" nor skyrocketing. In fact, Public Citizen's 
analysis of information from the NPDB reveals major flaws in the insurance and business 
lobby's story. 

Annual Number of Malpractice Payments Is Down 

During a July 13, 2006, hearing by the Subcommittee on Health of the House Committee 
on Energy and Commerce, U.S. Rep. Nathan Deal (R-Ga.) said, "[fjhere is no denying the fact 
that there is a medical liability crisis in this country."11 

But the number of malpractice payments paid on behalf of doctors declined substantially 
over the past four years - from 16,588 in 2001 to 14,033 in 2005, a drop of 15.4 percent. Over 
the past 14 years, the number of payments rose only 4.7 percent. (Figure 1) 

Figure 1: Total Number Of Malpractice Payments With 
Judgments and Settlements 
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Medical Malpractice Payments per Population Continue to Decline 

The number of payments per 100,000 people in the U.S. also fell since 2001 - from 5.82 
to 4.73 - a decline of 18.6 percent.12 Since 1991, the number of payments per 100,000 people 
declined more than 10 percent. (Figure 2) 
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Figure 2: Malpractice Payments Per 100,000 
U.S. Residents 
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Total Value of Malpractice Payments Flat Since 1991 

When adjusted for medical care services inflation, the total value of malpractice 
payments changed very little from 1991 to 2005 - rising from $2.11 billion to $2.14 billion. This 
modest increase reflects an average annual growth rate of less than half of one percent. 
(Figure 3) 

Figure 3: Total Value of Malpractice Payments 
Constant When Adjusted For Inflation 
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Judgments Are Not Irrational 

American Medical Association President Donald Palmisano told the 2004 Annual 
Meeting of the AMA House of Delegates that "what is driving this crisis are the out-of-sight 
awards some runaway juries are handing out in certain liability cases."13 This assertion is 
incorrect on the facts - when adjusted for inflation, the median judgment grew only from 
$125,000 in 1991 to $139,100 in 2005, a mere $14,000 over 14 years. Such a modest increase 
hardly suggests that juries are irrational. (Figure 4) 
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Figure 4: Judgments Constant 
When Adjusted For Inflation 
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Million-Dollar Judgments Are Less Than 1 Percent of the Total Number of Payments 

The Chamber of Commerce's Institute for Legal Reform claims that, "[sjince 1994, the 
average medical malpractice verdict has increased to $3.5 million from $1.1 million."14 This 
misleading statistic is meant to leave readers with the impression that plaintiffs regularly receive 
millions of dollars from lawsuits. The Chamber's statistic is particularly misleading because 
most verdicts are reduced by judges, often pursuant to state law. What a jury awards is often not 
the actual amount paid to compensate the victim. 

In fact, according to NPDB data, the annual average payment for a medical malpractice 
verdict has not exceeded $1 million in real dollars since the beginning of the NPDB. The 
average payment for a medical malpractice verdict in 1991 was $284,896. In 2005, the average 
was $461,524. Adjusting for inflation, however, shows that the average is actually declining. 
The 2005 average adjusted for inflation is only $260,890 — a decline of 8 percent since 1991. 
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The truth is, the number of payments for judgments of $1 million or more is tiny — never 
exceeding one-half of one percent of the annual total number of malpractice payments over the 
last 14 years. In 2005, they were only one-quarter of one percent of all payments. (Figure 5a) 

Figure 5a: Payments for Judgments of $1 Million Are Mere 
Fraction of a Percent of All Payments 
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Million-Dollar Judgments Were Less Than 3 Percent of Total Value of Payments in 2005 

Contrary to the impression sought to be created by the Chamber of Commerce, over 97 
percent of the total value of malpractice payments are payments under $1 million. The few 
million-dollar verdicts are only a miniscule portion of the total value of medical malpractice 
payments. Furthermore, using 2005 as an example, payments of $1 million or more were less 
than three percent of the total value of all judgments. (Figure 5b) In the same year, payments of 
$5 million or higher were less than one-half of one percent of the total value of all judgments. 

Figure 5b: Payments for Judgments Over $1 Million as 
Percentage of Total Value of Payments (2005) 
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Severe Injuries Account for a Majority of Payments 

>15 In 2003, President Bush described the medical liability system as "a giant lottery." 
This assertion, however, is unsupported by the facts. Rather than providing irrational awards to 
undeserving plaintiffs, the current medical liability system is rational in its outcomes. Over 64 
percent of payments in 2005 involved death, or major or significant injuries. Thirty-two percent 
of the number of payments in 2005 involved cases in which the patient died. Insignificant 
injuries, by contrast, were less than 2 percent of the number of payments. (Figures 6a and 6b) 

Figure 6a: Most Severe Injuries Account For 
Majority of Number of Payments 
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Medical Liability System Is Rational In Outcomes 

The values of payments made to injured patients correspond appropriately to the degree 
of harm suffered by the victims. Victims with a "minor permanent injury" receive 55 percent 
less than those suffering a "significant permanent injury." The highest payments go to the 
families of victims who died as a result of medical malpractice. This confirms the findings of the 
Harvard School of Public Health recently published in the New England Journal of Medicine 
and completely refutes assertions that medical justice is "worse than random."17 (Figure 7) 

16 

Figure 7: 2005 Median Payment By Injury Type 
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Categories of severity are those used in the NPDB. 

82 Percent of Total Value of Payments Compensate Most Severe Injuries 

As noted, the value of payments, as a percentage of the whole, corresponds to the severity 
of the injury. Payments for "emotional injury" are a very small part of the total value of 
payments - less than 1 percent of the medical malpractice payments in 2005. Payments for 
"insignificant injury" are less than one-third of 1 percent of payments} 
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In fact, even "minor permanent injury" is less than 8 percent of payments. "Significant 
permanent injury" is 82.6 percent of the total value of payments, and "death" accounts for more 
than 32 percent of payments for the most severe injuries. (Figure 8) 

Figure 8: Over 82 Percent of Total Value of Payouts 
Compensate Most Severe Injuries 
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The Proportion of Surgical and Obstetrics Payments Flat Since 1991 

The proportion of surgical and obstetrics payments as a part of all payments was virtually 
unchanged between 1991 and 2005. In 1991, 9.7 percent of all payments were for obstetrics 
cases; in 2005, the figure decreased to 9.0 percent. Surgical cases accounted for 26.0 percent of 
payments in 1991, and 26.2 percent of payments last year. Claims that surgeons and ob/gyns 
face a growing threat of litigation are simply not borne out by the facts. (Figure 9) 
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