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 Federal jurisdiction can be imposed utilizing the 
Longshore and Harbor Worker's Compensation Act 
(LHWCA) in cases where the plaintiff-employee 
was injured during local land-based repair while on 
a vessel in the water. This remedy can be sought in 
addition to a state remedy under N.Y. Labor Law § 
240.1 Utilizing both federal and state law claims can 
enhance the compensation available to a plaintiff 
and, at times, provide a more plaintiff-friendly juris-
diction. 

 
The LHWCA does not preempt the state claim even 
though two different theories of liability apply. A 
special verdict form can be used to present the dif-
ferent theories to the jury.2 Judge Wexler confirmed 
this theory when he denied the defendant's motion 
for summary judgment based on preemption in 
McAllister v. G & S Investors.3 In order to overcome 
a defendant's preemption-based motion for summary 
judgment, one must understand and correctly apply 
both the LHWCA and N.Y. Lab. Law § 240. 		
	

New York Labor Law § 240 
 

New York Labor Law § 240 covers scaffolding and 
other devices for the use of employees. It requires 
that the proper safety devices are furnished when the 
work involves the "erection, demolition, repairing, 
altering, painting, cleaning, or pointing of a building 
or structure."4 The devices have to provide the prop-
er protection to a person working in such a manner. 
The statute is intended to impose strict liability for 
its violation.5 The plaintiff only needs to show there 
was a violation of the statute and the violation was 
a proximate cause of the injury. The plaintiff's own 
comparative negligence does not matter; however, 
if the worker's conduct is the only proximate cause 
of the injuries, then liability may be precluded.6 
 
The statute can be invoked when no safety device 
is provided or when a safety device fails to provide 
proper protection. The specific types of accidents 
covered must be elevation-related (or a.k.a. "gravity-
related") in order for the worker to recover because 
the statute was designed to prevent only those types 
of accidents in which the protective device proved 
unable to adequately prevent harm flowing from 
the effects of gravity on the person.7 Although the 
statute has been held to only apply to construction 

work performed in connection with a building or 
structure, New York courts have held that the statute 
can include work being done via vessels, or floating 
barges, when the work involves land structures and 
the furtherance of a land-based operation.8 The stat-
ute applies in these situations because the interest of 
New York in applying its labor law is not outweighed 
by the federal maritime law.9 

Longshore and Harbor Worker's 
Compensation Act (LHWCA)

 
The LHWCA (the Act) is a federal maritime law 
encompassed by 33 U.S.C. § 901-950 (2006). The Act 
covers death or disability resulting from injuries 
occurring "upon the navigable waters of the United 
States."10 The Act imposes negligence as the stan-
dard upon which liability is imposed, and it allows 
for the comparative negligence of the plaintiff to 
be considered when determining the liability of the 
owner/employer.11 The Act was intended to protect 
workers covered by the federal maritime law and 
provide compensation to those injured. The Act does 
not allow for loss of consortium claims by spouses of 
injured workers.12

 
The LHWCA differs from New York State Labor 
Law § 240 because its standard of liability is negli-
gence and it allows the court to consider a plaintiff's 
comparative negligence. Both statutes, however, are 
intended to help injured workers and to place liability 
upon contractors, owners, and their agents who are in 
the best position to prevent injury and provide a safe 
work environment.13 

 
LHWCA coverage extends to a worker in maritime 
employment who satisfies a two-part test.  The situs 
test requires that the injury "occur within an area 
adjoining navigable waters of the United States."14  
The situs can be satisfied if the injuries occur on 
navigable waters as well as "any adjoining pier, 
wharf, dry dock, terminal, building way, marine 
railway, or other adjoining area customarily used 
by an employer in loading, unloading, repairing or 
building a vessel."15  The second part of the test is 
the status test and requires that "the nature of the 
work performed by [the worker] must be maritime 
in nature."16  The most important of Congress' con-
cerns for present purposes, was the desire to extend 
coverage to longshoremen, harborworkers, and others 
who were injured while on piers, docks, and other 
areas customarily used to load and unload ships or 
to repair or build ships, rather than while actually 
afloat" (emphasis added).17	

	  
The defendant will attempt to rely on the Act as the 
only compensation available to the plaintiff in this 
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type of action in order to avoid being held liable for 
remedies under the New York State Labor Law. While 
the Act does provide those injured during maritime 
work with medical, disability, and survivor benefits, it 
does not bar an additional remedy under New York's 
Labor Law. The Act deals only with the worker, the 
employer and the vessel owner.  No other rights or 
remedies were regulated by Congress.18 In McAllister 
the employer was also the vessel owner and was sued 
under the LHWCA. The general contractors and the 
owners of the larger revitalization project were sued 
pursuant to N.Y. Labor Law § 240.19 Thus, both 
claims could be brought because the LHWCA fails to 
discuss claims against third parties.20

Defeating a Preemption-Based Motion 
of Summary Judgment 

 
Preemption theories are based on the principle that 
the Supremacy Clause of the Constitution invalidates 
state laws that are contradictory to or interfere with 
federal laws.21 Preemption can be clear through 
express language in a federal statute or it may be 
implied based on the legislative intent and language 
used.22 A state law is only preempted implicitly if it 
is impossible for both the federal and state laws to be 
complied with.23 The "exercise of federal admiralty 
jurisdiction does not result in automatic displacement 
of state law."24  In the instant situation the LHWCA 
does not preempt N.Y. Lab. Law § 240 because the 
state labor law does not interfere with or contradict 
the federal maritime law. 

 
It is important to note that the issue of preemption is 
an issue of federal law. Federal courts are not bound 
by any state court decision regarding preemption.25 
Multiple federal courts have held that the LHWCA 
does not preempt state law, and, therefore, that the 
LHWCA does not provide an exclusive remedy.26 
These cases enforce the idea that Congress did not 
intend for the LHWCA to regulate any claims besides 
those relating to the relationship between the long-
shoreman/harbor worker, the employer, and the ves-
sel owner.27

 
The defense in a preemption case of this kind will rely 
on the two statutes' differing theories of liability and 
the theory that the LHWCA provides an exclusive 
remedy. As previously stated, the LHWCA does not 
provide a remedy as to third parties and therefore 
does not preempt the state labor law statute. [The reli-
ance on differing theories of liability as the reason for 
preemption is negated because both claims can be liti-
gated successfully on the plaintiff's behalf regardless 
of the liability theory used.] A special verdict form can 
be used to present the jury with the two theories.28 
The state law was enacted to protect the health and 

safety of workers; it does not unduly interfere with 
the fundamental characteristics of maritime law or 
commerce.29 The court in Cammon v. City of New 
York held "local regulations that do not affect ves-
sel operations but rather govern liability issues with 
respect to landowners and contractors within the 
State, have no extraterritorial effect."30 Further, there 
is no express preemption language in the LHWCA, 
and it shares its objective with the state labor law 
claim. Both statutes seek to protect workers and place 
responsibility on those who are "most likely to be 
able to prevent injury."31 

 
A plaintiff's claim must satisfy certain elements in 
order to bring the claim under both theories of liabil-
ity, and avoid only the LHWCA applying and not 
state labor law. The plaintiff must show that his work 
on the vessel or barge was a "land-based operation." 
This is necessary to ensure that New York's labor 
law will apply in addition to the federal maritime 
law. In McAllister the plaintiff was performing land-
based work that was part of a large urban revitaliza-
tion project. His work was not strictly related to the 
water, but was building a bulkhead to prevent land 
from entering the river as part of the revitalization 
project.32  Without a claim under New York's labor 
law the plaintiff would be reduced to only a worker's 
compensation remedy. In addition, it is necessary to 
show that the plaintiff's work did not interfere with 
maritime commerce or the characteristics of maritime 
law. Interference with federal maritime law might 
result in the federal claim being dismissed and leave 
the plaintiff in a more defendant-friendly state court. 
If the plaintiff was engaged in work on a vessel doing 
a land-based operation that did not affect maritime 
commerce, then the plaintiff has established the cri-
teria needed to have both claims litigated. 

 
In Cammon v. City of New York, the plaintiff was 
engaged in a land-based work project that did not 
interfere with maritime commerce, so both the NY 
Labor Law and LHWCA claims could be pursued. 
Mr. Cammon was a dock builder. He was injured 
repairing part of the South Bronx Marine Transfer 
station. Although he often worked from a float sta-
tion in navigable waters, he was secured to the land-
based transfer station. Also, the repairs were aimed 
at preventing the transfer station from being dam-
aged by boats nearby. The court found that simply 
because federal maritime law was invoked did not 
mean state labor law would not apply. The court felt 
the "maritime but local" rule allowed state law to be 
applied because "as to certain local matters regula-
tion of which would work no material prejudice 
to the general maritime law, the rules of the latter 
might be modified or supplemented by state stat-
utes."33 The state also has an interest in protecting 
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the health and safety of its workers through its police 
powers. Ensuring that safe construction practices are 
utilized is one way of protecting workers and, there-
fore, another reason why state law can be utilized to 
supplement maritime law.34

 
In Gravatt v. City of New York, the plaintiff was 
employed as a dock builder and pile driver. His 
injuries occurred while he was working on repairing 
a bridge in New York City, the 145th Street Bridge. 
Gravatt was working on the fender system of the 
bridge which is "a structure that looks like a pier, 
which is attached to and surrounds the stone and 
mortar center stanchion of the bridge."35 	

 
He was injured while attempting to move materials 
from one barge to another. In that case state labor law 
was specifically written into the contracts between the 
City and the contractor and sub-contractors. The court 
applied a three-pronged preemption test to determine 
whether the federal maritime law preempted the state 
law claims. The court found the state law would only 
be preempted if it was impossible to comply with both 
federal and state laws.36 Further the court found that 
the state Labor Law would especially not be preempt-
ed because of New York's interest in regulating the 
field of safe construction practices and there would be 
no conflict with the objectives of the LHWCA.37 

 
In McAllister the plaintiff was injured performing 
carpentry work at a demolition and reconstruction 
site on the Byram River. The plaintiff brought claims 
under both the LHWCA and N.Y. Lab. Law § 240 
and the defendant sought to dismiss the New York 
labor law claim based on preemption. The defendant 
was denied summary judgment on the preemption 
motion because previous case law found in favor of 
the plaintiff and Judge Wexler properly found that 
both claims could be litigated regardless of the differ-
ing theories of liability.38 The defense had relied on 
the dissent in Cammon which stated “in a single cause 
of action, strict liability and comparative negligence 
cannot occupy the same ground."39 The dissent failed 
to take into account the use of a special verdict form 
which allows for two different theories of liability to 
be argued in the same action. Therefore the plaintiff 
was able to seek compensation not only under the 
federal maritime worker's compensation act, but also 
under the New York labor law. Thus, the plaintiff was 
able to benefit from a more plaintiff-friendly federal 
jurisdiction and the increased compensation available 
through state law. 

Conclusion
 

The LHWCA and federal maritime law do not auto-
matically preempt NY labor law claims. If properly 

pleaded both claims can be argued and the plaintiff 
can recover under both theories of liability. The 
LHWCA and NY state labor law both seek to protect 
workers and hold responsible those in the best posi-
tion to provide a safe work environment. It makes 
perfect sense that both statutes can be used by the 
plaintiff regardless of their differing theories of 
liability. What is important is that the plaintiff is able 
to recover for injuries and those that are in the best 
position to provide a safe work environment are held 
responsible for their failure to do so. 
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